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Honorable John C. Cooper, Jr., 


Editor Bar Association Journal, 


Beginning today the two Divisions of the Court 
' will be composed as follows: 


Division A, Chief Justice Louie W. Strum, Justice 


Jacksonville, Florida. William H. Ellis and Justice Armstead Brown. 


My dear Sir: 


Division B, Presiding Justice James B. Whitfield, 


On this day the January Term of 1931 of this Justice Glenn Terrell and Justice Rivers Buford. 


Court commences pursuant to law. 
Judge Louie W. Strum has today been elected 
Chief Justice of the Court for a period of two years. 


Yours very truly, 


G. T. WHITFIELD, 
Clerk Supreme Court. 
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NEWS OF LOCAL BAR ASSOCIATIONS 


MR. PRESIDENT, 
AND MEMBERS OF THE VOLUSIA COUNTY BAR 
ASSOCIATION: 


At the meeting of this Association in December, 
1930, by resolution I was requested t osubmit at the 
January meeting a brief report upon the effect of two 
recent decisions of the Supreme Court of Florida re- 
lating to deficiency decrees in foreclosure proceedings. 
and pursuant to that resolution our Secretary procured 
and sent to me a copy of the decisions in two cases, 
to-wit: 

Gober vs. Braddock 

Nelson vs. Zeigfield 

We shall discuss them in the order named. 

F. E. Gober, Plaintiff in Error vs. W. C. Braddock, 
Jr., Defendant in Error. 

The question in this case as stated by the writer 
of the opinion cf the Supreme Court was as follows: 

“Where a complainant in a suit to foreclose a 
mortgage has been denied a deficiency decree, has 
he a right under Section 5751, Compiled General 

Laws of Florida, 1927, to go into a court of law 

and obtain a judgment for any deficiency, after 

applying the proceeds of the sale of the mortgaged 
premises to the obligation secured by the mort- 
gage?” 

The facts as stated do not show whether the mort- 
gage was given to secure a loan or a part of thepur- 
chase price of the property. Probably the decision would 
be the same in either case. 

The Supreme Court answered the question in the 
affirmative, and it appears that when a mortgage is 
foreclosed and the proceeds have been applied to the 
amount found to be due upon the note secured by the 
mortgage, any deficiency may be sued for in an action 
at law upon the said note, when no deficiency decree 
has been entered by the Chancellor; and this rule is the 
same whether no deficiency decree was applied for, 
or whether such deficiency decree was applied for and 
expressly denied by the Chancellor. 


In this opinion, the Court referred to the case 
of Fagan vs. Robbins, 96 Fla. 91; 117 So. 863, where 
it was held that Chapter 7839 was invalid in so far 
as it sought to make mandatory the entry by the 
Chancellor of a deficiency decree in foreclosure suits, 
because such provision of the statute was an attempt 
by the Legislature to coerce the Court. 


This case, of course, does not decide expressly that 
an action at law may be maintained on such a note 
where upon application for a deficiency decree in the 
foreclosure suit, the Chancellor entered a deficiency 
decree for a part only of the balance due, as for ex- 


ample, where upon application for a deficiency decree 
the Chancellor entered a deficiency decree for costs 
and attorneys fees only, and refused to enter such de- 
cree for the full amount of the remainder unpaid after 
the proceeds of the sale at foreclosure had been ap- 
plied on the debt evidenced by the note and mentioned 
in the mortgage as secured thereby. 

While this narrow point appears not to have been 
decided by this case (or in any other Florida case so 
far as I know) the language of the statute and a 
statement contained in this opinion indicate that in 
such case the complainant would be allowed to main- 
tain an action at law to recover that part of the defici- 
ency not covered by the deficiency decree for the part 
remaining unpaid after the proceeds of the sale of the 
mortgaged property had been credited upon the final 
decree. 

The statute provides for the entry by the Chan- 
cellor “of a deficiency decree for any portion of a de- 
ficiency, should one exist.” 

In the opinion of the Sourt in the suit of Gober vs. 
Braddock, the Court used the following language:- 

“It is a rather serious undertaking for the 

Legislature or any court to say in effect that one 

holding a valid obligation, upon which an amount 

is judicially ascertained to be due, may not re- 
cover the full amount because some judge, in the 

‘exercise of a sound judicial discretion’ (or be- 

cause of some whim, or caprice) in a foreclosure 

proceeding refuses to enter a deficiency decree for 
the difference between the proceeds of th sale 
after deducting the costs and the amount called 
for by the final decree. If it can be so held, the 

Legislature should say in unmistakable terms un- 

der what circumstances it may be done.” 

So it appears that in this opinion the Supreme 
Court of Florida has clearly held that as a rule a judg- 
ment may be entered in an action at law for all or 
any part of any deficiency existing after foreclosure of 
a mortgage. 

The attention of the Bar is called to the case of 


Voorhis vs. Crutcher, 123 So. 742, where the Supreme 


Court pointed out that an action at law for a defici- 
ency must be brought on the note secured by the mort- 
gage, and not upon the finding of the Chancellor as to 
such deficiency. 

Nelson vs. Zeigfield. 

This was an action at law by the payee of cer- 
tain notes given for the purchase price of certain land 
against one of two subsequent purchasers of the land 
who accepted a deed which contained a provision by 
which the said purchasers expressly assumed and 
agreed to pay the said notes. 

Several pleas were filed by the defendant—pay- 


388 


ment, accord and satisfaction, etc., all of which pleas 
the Court held the defendant failed to prove. There was 
a verdict and judgment for the defendant, which the 
Court upheld on the ground that only one of two joint 
obligees had been sued, and a judgment against that 
one only could not be allowed. However, the Court in- 
dicated plainly that had the action been brought 
against both the purchasers of the land who assumed 
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and agreed to pay the notes, judgment should have been 
for the plaintiff. 

This case is of little assistance in considering de- 
ficiency decrees, because the facts do not disclose any 
foreclosure of the mortgage given to secure the notes. 


J. E. FUTCH, 
DeLand, Florida. 
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ELIGIBILITY OF CORPORATE STOCKS FOR INVESTMENTS UNDER 
SECTION 5645 C. G. L. 


By CHARLES H. Ross, of the Tampa Bar 


In the article entitled “Authorized Investments for 
Executors, Administrators, Guardians and Trustees”, 
appearing in the December number of the Florida State 
Bar Association Law Journal, Mr. J. C. Cooper, Jr., has 
presented an excellent analysis of the development and 
present unsatisfactory status of the Florida law on 
the subject of fiduciary investments. His discussion 
clearly shows that these statutes are not in keeping 
with modern business investments, and his suggestions 
for remedial legislation are especially opportune with 
the next legislative session close at hand. In a further 
respect, however, the language of this section as it 
now stands is not as clear in defining the specific types 
of authorized investments as such a law should be; and 
it appears to me that the present inaccuracy of Section 
5645 C. G. L. may be responsible for an erroneous con- 
struction which I believe has been placed upon a por- 
tion of the phraseology employed in this Section. 

On page 363 of the article is found the following 
comment: “As Section 5645 now reads, an executor 
or administrator may under the direction of the pro- 


bate court invest funds of the estate in mortgage se- . 


curity (whether this be first, second or other mortgage 
security is not stated) or in United States or State 
Bonds, or in “stocks”. It is respectfully suggested that 
the experience of this country since November, 1929, 
has indicated that stocks, either preferred or common, 
are not suited in any respect for fiduciary investment.” 


It does not appear to me that section 5645, C. G. L. 
authorizes, or was intended to authorize, the invest- 
ment by executors or administrators of moneys of min- 
ors in ordinary private stock as indicated in the fore- 
going quotation, or in private corporate stock of any 
description whatever. It would seem, upon analysis, 
that section 5645 prescribes only two broad types of se- 
curities as eligible for investment of funds under the 
statute: (1) mortgages, and (2) public securities 
(whether termed Bonds or Stock) of the United States 
or of any State. Under this interpretation of the 
statute, no private stock, common or preferred, consti- 
tutes a legal investment for such funds. It is submit- 
ted that this is the true meaning of the statute, and 
that a consideration of the economic conditions under 
which the law was originally enacted, its general pur- 
pose and design, as well as an inspection of the phrase- 
ology and punctuation of the law as the same appears 
in the original act and in the subsequent compilations 
and revisions, will bear out this conclusion. 


The word “stock” as applied to a form of fiduciary 
investment in this state was first employed in the 
amendatory act of 1866 Chapter 1560, Section 1, which 


reads as follows: “BE IT ENACTED BY THE SEN- 
ATE AND HOUSE OF REPRESENTATIVES OF THE 
STATE OF FLORIDA IN GENERAL ASSEMBLY 
Convened That the said 35th Section of said Act of 
20th November, 1828, be and the same is hereby 
amended as to authorize the Court in its discretion 
to direct that the money of minors be invested on mort- - 
gage security or in United States or State Bonds or 
Stock.” (bold type inserted) Considering for the mo- 
ment the language of the session law, the question 
arises, did the addition of the word “stock” immedi- 
ately after the words “United States or State Bonds 
or” have the effect of creating a further type of secur- 
ity in the form of private corporate stocks? 

The clear purpose of this law was to conserve the 
funds which came under the jurisdiction of the Court, 
and to this end the law defined and restricted the 
types of securities which were best calculated to ac- 
complish such object. When the Florida legislature, 
therefore, specified mortgages and United States and 
State Bonds, an investment standard of very high 
grade was established. 

In construing a statute, reference may be had to 
the public history of the times in which it was passed 
(130 So. 699, Jerome Sheip v. Amos). At the time the 
legislature originally enacted the law of 1866, private 
corporate stocks constituted only a small part of the 
wealth of the nation and especially of this state, own- 
ership of such securities being chiefly confined to the 
New England and Eastern States. Furthermore, it 
should be remembered that at that time very few 
lines of business activity were conducted as corporate 
undertakings ; corporate enterprise in this country dur- 
ing the first half of the 19th Century consisted prin- 
cipally of banking, insurance, inland navigation, and 
finally railroad projects. The little experience which 
the American public had had in corporate stocks dur- 
ing the entire period referred to was of such an un- 
fortunate and costly nature as to preclude the thought 
that the Florida legislature contemplated this type of 
security. One of the most widely and prominently dealt 
in private stocks consisted of banking shares. Specula- 
tion in banking charters and the stock of banking cor- 
porations during this period had been conspicuously 
before the American people. Sensational price fluctu- 
ations and heavy losses were so characteristic of these 
shares that the Florida legislature could not well have 
considered using the term “stock” with this meaning. 
It was then apparent to everyone that corporate stock 
would not accomplish the purpose served by mortgages 
or the public securities of the United States or of the 
States. Furthermore, banking shares, as unstable and | 
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speculative as they then were, represented a corporate 
activity in which a certain degree of governmental 
regulation or approval was found; so that we may es- 
timate the general disrepute in which the other corpor- 
ate enterprises and their stock were generally held. 
Private corporate stocks in addition to being highly 
speculative, then constituted a very unwieldly secur- 
ity possessing small liquidating qualities due to the 
lack of active markets. They offered, in short, no fea- 
tures which tended to accomplish the purpose of the 
act. 

Prior to the passage of the amendatory act of 
1866, the word “stock” had been used in the plural to 
denote bonds or other corporate or governmental se- 
curities; and it was not an uncommon practice in the 
public finance of European nations to borrow large 
sums from private investors through the issuance of 
public securities known as governmental “stock” in- 
stead of bonds. Among American investors, especially, 


did these securities of the British government enjoy a 


high standing. It is in this sense, I believe, that the 
word “stock” was employed by the Florida legislature. 
Public or governmental securities of this kind have 
rather frequently appeared in American economic his- 
tory, and some public corporations in the United States 
even today borrow money through the issuance and 
sale of such certificates. The City of New York, for 
example, not infrequently borrows money by means 
of public securities officially described as “City of 
New York Gold Corporate Stock”; and several of the 
states obtain funds to finance their fiscal operations 
through the issuance and sale of public securities 
which cannot in strictness be termed bonds because 
the certificates do not carry the unconditional guaran- 
tee of the state to pay, or of any department thereof 
and are in no sense a general charge against the state, 
but frequently bear only a pledge by some govern- 
mental agency to apply a sufficient amount of the re- 
ceipts from designated revenue sources to their dis- 
charge. Such securities are. in fact, very similar to 
what was formerly more widely known as government 
stock. Therefore, I submit that this act specified, as 
stated. only two broad types of investments: (1) 
mortgages, and (2) public securities (whether termed 
bonds or stocks) of the United States or of any state. 
It should be noted that there is no punctuation in this 
phrase of the Act of 1866 naming the investments 
authorized. The real meaning of the word “stock” is 
more clearly attained when its relation to the preced- 
ing words is considered; its position in the sentence 
logically and naturally allows the words “United States 
and State” to modify both “bonds” and “stocks”. 

In view of the clear purpose and design of the 
Statute to conserve moneys coming under the jurisdic- 
tion of the Court, it is unreasonable to conclude that 
the legislature, after specifying two of the highest 


grades of investments then known, would in the same 
act throw open the door to the lowest type of invest- 
ment, and one which then stood in low repute and would 
be most liable to defeat the very purpose of the act. 
Even if the word “stock”, taken by itself, were of am- 
biguous or of doubtful meaning, this uncertainty should 
disappear when we refer to the immediately preceding 
and associated words “United States or State Bonds 
or’ and then consider the terms in the light of the 
purpose and object of the whole section. 

Bush’s Digest of the Statute Laws of Florida 
(1872) carried forward the Amendatory Act of 1866 
as Section 46 of Chapter 3 in the identical language 
and punctuation of the act of 1866. The compiler of 
McClellan’s Digest (1881) in grouping section 35 of the 
Act of 1828 with the aforesaid amendatory act of 1866 
and in omitting the proviso in the manner stated by 
Mr. Cooper, also changed the word “stock” to “stocks” ; 
so that the particular portion of the section describing 
the securities eligible for investment read “* * * 
mortgage security or in United States or State bonds 
or stocks”. McClellan, however, made no change in the 
punctuation of this phrase. (McClellan’s Digest sec- 
tion 63, Chapter'2, page 94). 

In section 1936 of the Statutory Revision of 1892 
the commissioners, in defining the type of security eli- 
gible under said section, for the first time inserted a 
comma after ward “bonds”, so that the portion of the 
section describing the securities then read: “ * * * 
Mortgage security or in United States or State Bonds, 
or stocks”. Since the Revised Statutes of 1892 combined 
the acts of 1828 and 1866 somewhat after the fashion 
of McClellan and also changed the paragraphing there- 
of, it does not seem that the punctuation of this part 
of the phrase was inserted to change the meaning of 
the original act, especially in view of the fact that the 
commissioners for the next statutory revision made 
still another change of punctuation in the General 
Statutes of Florida (1906), Section 2433, by inserting 
a comma after the word “mortgages” as well as after 
“bonds”, so that the particular part read: “mortgage 
security, or in United States or State Bonds, or 
Stocks’. The Rev. Stat. of 1920 (Sec. 3772) and C. G. 
L. (sec 5645) have carried the punctuation and phrase- 
ology exactly as they appear in the General Statutes 
of 1996. If these commas are to be given a strict syn- 
tactical effect, then the phrase might appear to create 
the distinct types of security which Mr. Cooper lists 
as: (A) Mortgage security (B) United States Bonds 
(C) State Bonds (D) Stocks. 

But in view of the foregoing considerations, it is 
submitted that the real meaning and mtention of the 
legislature was not to authorize this last type of invest- 
ment in the form of private corporate stocks; and 
under the rule of construction followed by Justice Har- 
lan in Hammock vs. Farmers’ Loan and Trust Co., 26 
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L. Ed. 1111, the Court would, for the purpose of ar- 
riving at the real meaning of the law, disregard the 


present punctuation in the phrase and allow the same to 
read as it appears in the Act of 1866, thereby render- 
ing the true meaning of the Statute. 


To place the law beyond any doubt as to the prop- 
er investments for trust funds in the foregoing respect, 
and to overcome the deficiencies so clearly pointed out 
by Mr. Cooper, immediate consideration should be giv- 
en by the bar toward the legislative enactment of a 
modern statute. 
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RECENT LEGISLATION CONCERNING CRIME* 


By JAMES J. ROBINSON, Jndiana University School of Law, Bloomington, Indiana 
4 NOTE—This is being republished at this time as a timely review of legislation on a very important topic. 


j The latest session laws enacted by Congress and 
by the state legislatures include many statutes which 
deal with crime and criminal offenders. A substan- 
tial number of these statutes are significant and 
worthy of special consideration. They may be con- 

o sidered conveniently under the following headings: 

a (1) new or unusual offenses; (2) police; (3) penal- 

ties; (4) prisons; and (5) procedure. 


(1) NEW OR UNUSUAL OFFENSES 

Some of the new statutes are interesting prin- 
cipally because of their novel or unusual character. 
The New York legislature seems to have discovered 4 
new word as well as to have created a new offense 
when it provided that: “whoever avigates an airplane 
% or other aircraft propelled by a motor while in an in- 
: toxicated condition shall be guilty of a misdemeanor.”' 
This statute would seem to fall in the class of un- 
i necessary or futile legislation, as an attempt to pun- 
ish one who has committed suicide; but if one did sur- 
vive a violation of the statute he might tell the judge 
4 that the statute is void for uncertainty. One should 
i not be expected to know what the word “avigate” 
s means; and further the language of the statute is at 
least ambiguous in seeming to require that the propel- 
ling power shall be supplied, to use the words of the 
statute, “by a motor while in an intoxicated condi- 


tion.” But the statute is no doubt clear enough to 
el place the drunken aviator alongside the drunken 
a driver of an automobile as a criminal offender. New 
as York has enacted also some new offenses for the auto- 


mobile driver to commit or to avoid. The 1930 act? 
prohibits one from driving his vehicle “without hav- 
ai ing at least one hand on the handle bars or other 
steering device,” or “when there is. in the front seat 
e of the vehicle such number of persons as to obstruct 
‘ the view .... or to interfere with the driver’s con- 
suffer arrest under this: act regardless of whether he 
had only one guest, riding close to him on the front 
seat, or several companions who had crowded in be- 
side him. The statute does not.apply to New York 
City but is restricted to highway traffic outside of the 
city. It also forbids anyone to stand in the roadway 
to “solicit rides,” by the thumb-jerking process or by 
any other means. So hitch-hiking comes under the 
~ ban of the law. A new California statute forbids any- 
one to solicit or to transport customers for “gambling 
ships” located somewhere off the California coast.® 
*Presented before Section of Criminal Law and 
Criminology, of the American Bar Association, at 
Chicago, Ill., August 19, 1930. 


Apparently a young New Yorker might. 


Not only do the new statutes restrict one’s per- 
sonal liberty to go about by air, by highway or by sea; 
they even interfere with one’s pursuit of a livelihood. 
In Minnesota, one is forbidden to act as a solicitor or 
“runner” to bring personal injury suits to the lawyer 
who employs him.* The new crime is known as “am- 
bulance chasing.” In North Dakota, one’s liberties as 
a radio announcer, or as a political orator, have now 
been seriously curtailed. If he falsely utters by radio 
words which “impeach the integrity” or “publish the 
natural defects” of another he has committed the new 
crime known as “radio slander.”® In Arkansas, one 
who is a teacher in a tax-supported school is forbidden 
by a late statute to “teach the theory or Doctrine that 
mankind ascended or descended from a lower order of 
animals.” Strictly speaking, this new crime was not 
the creation of the legislature, but was evolved under 
the initiative and referendum, and was adopted by a 
popular vote of 108,000 against 63,009.° And, finally, 
one who follows the occupation of the beauty special- 
ist has recently been subjected to a large amount of 
restrictive legislation prescribing penalties. In Ark- 
ansas the unlicensed “practicing of cosmetic therapy 
or beauty culture” is a misdemeanor punishable by 
fine or jail sentence or both.’ In Illinois, under a 1929 
Act No. 1. 
amendment to the Barbers’ Act,® the beauty culturists 
were threatened with prosecution for cutting women’s 
hair without being licensed barbers. In order to get 
a barber’s license, the beauty culturist would have to 
“spend 1248 hours of study in a school or college of 
barbering, and two and a half years as an apprentice 
in a barber shop learning to shave men and trim their 
whiskers.”® The announcement here of the birth of 
this recent criminal statute must be accompanied by 
the details of its death. In a test case, the 1929 
amendment was brought before the Supreme Court 
of Illinois. The court held the statute to be unreason- 
able, and that it “deprives them (the beauty cultur- 
ists) of their liberty and property without due process 


‘Laws of New York, 1928, chapter 408. 

“Laws of New York, 1930, chapter 756. 

%Statutes of California, 1929, chapter 386. 

4Session Laws of Minnesota for 1929, chapter 289. 

‘Laws of North Dakota, 1929, chapter 117. 

‘Acts of Arkansas, 1929, page 1518. Initiated 

7Acts of Arkansas, 1925, Act 158. 

SLaws of Illinois, 1929, p. 189. 

*Dunn, J., in Banghart et al. vs. Walsh (1930), 
171 N. E. 154, 157. 
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of law, and is, therefore, void under both the federal 
and state constitutions.’’!” 

The line which marks the division between crim- 
inal law and a reasonable amount of personal liberty 
is sometimes difficult for the legislatures to find, but 
fortunately the courts are usually able to draw the 
line distinctly when the necessity arises. 

(2) THE POLICE 

There is urgent necessity for intelligent legisla- 
tion in respect to police organization and administra- 
tion. In fact, it must be generally recognized that, 
until some legislative relief is provided for American 
police systems, all other criminal legislation is doomed 
to fail, in whole or in part, through the weakness or 
the viciousness of the present police systems. 

The latest crime survey, that of Illinois, makes 
the usual report in regard to police conditions. The 
chapter on the Chicago police is the work of August 
Vollmer. It is hardly necessary to refer here to Chief 
Vollmer’s extensive experience in police administra- 
tion, or to his position as a foremost American expert 
in police organization. Chief Vollmer says: 

The fundamental cause of the demoraliza- 
tion of the (Chicago) police department is cor- 
rupt political influence, the department being 
dominated and controlled for years by such in- 
fluence. Until this condition is removed, there 
is little hope for any substantial betterment." 
The chapter on rural police protection in the [!- 

linois Survey is by Bruce Smith, who is generally rec- 
ognized as a leading authority on state police. Mr. 
Smith reports: 

Rural crime in Illinois seems to have as- 
sumed grave proportions. .... The time-honored 
agencies for rural crime repression (such as the 
sheriff and constable) have either avoided all re- 
sponsibility or have been overwhelmed.!” 
Moreover, it is a matter of common knowledge 

that these statements of the situation in Chicago and 
in the rural districts of Illinois may be applied with 
equal accuracy to many of the cities and to nearly all 
of the rural sections of this country. 

It is, therefore, a matter of special concern to one 
who is examining the latest session laws to look for 
new legislation affecting the police. It is surprising 
then to find that there has been almost a total absence 
of legislative activity in this fundamental matter. 


In fact, the quantity of significant police legisla- 
tion which the writer found in the recent session laws 
was so small that he decided to find out whether or 
not other observers agreed with his conclusions that 
the recent legislation had been almost negligible. He 
therefore wrote to Chief Vollmer, as one of those who 
keep in close touch with police developments. In his 


answer, by a letter dated July 17, 1930, Chief Vollmer 
said: 


If there has been recent legislation directed 
toward the improvement of police organization 
and administration ...., I know nothing concern- 


The letter continues— 

Legislation is required directed toward the 

following: 
1. Standards for police executives. 
2. Methods of selecting personnel. 
3. General educational program which 
should include: 
(a) A police institute for the training of 
higher officials and for police re- 
search. 
(b) Recruit training schools. 
4. Coordination of the several police units 
in the state, including municipal, county 
and state police organizations. 
5. Statewide communication systems. Ev- 
ery department should be connected with 
the other through teletype service and 
by radio. Connecticut has the teletype 
service in operation; Michigan is install- 
ing radio service; Pennsylvania has al- 
ready established radio communication 
for the state police. 
6. A state board similar in character to the 
state board of health and the state board 
of education to deal with the subjects of 
crime and criminals; to have the same 
power and limitations as the school board 
and the state board of health. 
7. State Bureau of Identification and In- 
vestigation. 
8. State Police. 
Chief Vollmer continues: 

Of course all the foregoing is of little use, if 
the executives are carelessly selected and/or im- 
properly removed from office. Records show 
that the length of service of police chiefs in large 
cities is seldom longer than two years, and for 
all police departments in the United States with 
a population of ten thousand and over the aver- 
age time of office for the head of the police de- 
partment is four years. Here in a nutshell is the 
crux of the situation. Not until the American 
people stop making a political football of their 
police chiefs can we hope to have decent police or 
better police organizations. Some provision must 
be made which will make it impossible for city 
officials to dismiss without cause competent po- 
licemen. To be sure the incompetent or corrupt 
police officials should be promptly dismissed and 


Banghart et al. vs. Walsh, supra, 157. 
"The Illinois Crime Survey (1929), 372. 
'27d., 351. 
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provision for that emergency should be made. 
Kaleidoscopic changes in police heads is fatal to 
the whole service. No department regardless of 
how well the men are selected and trained can 
function where there are many changes among 
the executives. Policies are changed with the ad- 
vent of each new administration. During the 
past few years there have been four different 
heads of the department in New York and with 
each change came complete revisal of department 
policies..... 

The eight legislative requirements listed by Chief 
Vollmer in this letter may be grouped into two classes. 
The first class may be called the personnel statutes. 
These are statutes which help to free the police sys- 
tems from the strangle-hold of politics, and to replace 
fluctuating politician standards by permanent person- 
nel standards. Proposals numbered 1, 2, 3, and 6, be- 
long principally to this class of statutes. No recent 
legislation, however, has ventured far toward these 
proposals. As soon as the public decides to place po- 
lice work alongside of education as a public service 
into which the spoils system shall not enter, the pres- 
ent crime problem will be largely ended. 

Crime conditions, and police inefficiency and 
waste, will probably compel the public and the legisla- 
tures to meet this police situation squarely. The 
writer believes that improvement might be effected 
by the establishment by the respective states of a bi- 
partisan, or non-partisan, state board of police. The 
effectiveness of the board, of course, would depend on 
its ability to create a police organization in which 
power and responsibility would be fixed as they are 
in a modern business organization. To get such stat- 
utes through the legislatures, it would perhaps be 
necessary to provide that the statutes should not go 
into effect until after a specified number of years had 
elapsed. 


Although recent legislation shows slight progress 
toward ending political domination, it shows some en- 
couraging progress toward establishing professional 
standards. Police schools are being developed in two 
or three states. In California, the 1929 legislature 
provided for the establishment of schools ‘for train- 
ing peace officers in their powers and duties and in 
the use of approved equipment and method for detec- 
tion, identification and apprehension of criminals.” 
The 1930 New York legislature made provision for a 
school for the training of the New York state police." 
The Iowa school for sheriffs and chiefs of police is 
said to be a useful legislative enterprise. 

The second class of legislative enactments, into 
which the rest of Chief Vollmer’s proposals fall, is 
made up of police organization statutes. These are 
statutes which help to replace the antiquated and dis- 
jointed sheriff-constable systems by a unified state- 


county-city police system. The recent session laws 
show considerable activity in this class of legislation. 
One type of police unification legislation is the state 
police statutes. By 1928 there were eleven states 
which had established state constabulary forces. 
These states were Pennsylvania, New York, New Jer- 
sey, Massachusetts, Connecticut, Texas, West Vir- 
ginia, Michigan, Colorado, Maryland and Delaware.'’ 
The 1930 New York legislature revised its state police 
laws.'* No other noteworthy changes are observed in 
the latest editions of session laws. 

Another type of police unification statute is that 
which deals with bureaus of identification and in- 
vestigation. In 1927, in addition to the federal bu- 
reau, there were bureaus in thirteen states.'* These 
states were New York, Massachusetts, Michigan, Cali- 
fornia, Indiana, Iowa, Minnesota, Nebraska, North 
Carolina, Ohio, Oklahoma, Utah and Washington. 
Since that date, two or three other states either have 
established such bureaus or have been engaged in the 
process of establishing them. The 1929 North Dakota 
legislature established a “State Superintendent of 
Criminal Identification.'* The 1929 Louisiana legisla- 
ture established a state bureau.'® The 1929 California 
legislature amended its state bureau act so that the 
act provides for uniform crime statistics in California; 
for a scientific criminal investigation branch; and for 
the state police schools to which reference has been 
made.” The 1929 New York legislature, in the new 
Correction law, provides for the continuation of the 
New York bureau.*'| As compared with the 1927 en- 
actments, the more recent session laws seem to show 
a decline of legislative activity in the establishment of 
the bureaus. This is probably a temporary condition, 
as no reason for such inactivity has been observed. 
In fact, the states which have the bureaus are extend- 
ing, rather than limiting, the duties and powers of the 
bureaus. 

Most of the rest of the recent legislation in re- 
gard to the police is merely on routine matters. It is 
apparent that the great problems of police personnel 


_ and of police organization are being left almost un- 


touched. It seems that there is a necessity for work 
on this problem by special police investigation com- 
Statutes of California, 1929, chapter 788, § 1. 
“Laws of New York, 1930, chapter 505, § 96. 
“National Crime Commission Report, The Rela- 
tion of the Police and the Courts to the Crime Prob- 
lem (1928), 15. 
'SLaws of New York, 1930, chapter 505, § 96. 
“National Crime Commission Report, Criminai 
Statistics and Identification of Criminals (1927), 15. 
'SLaws of North Dakota, 1929, chapter 116. 
Acts of Louisiana, 1929, Act 99. 
*°Statutes of California, 1929, chapter 788. 
*1Laws of New York, 1929, chapter 248, § 15. 
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missions, which might very usefully collect and pub- 
lish the facts. Perhaps such commissions might also 
draft model statutes, based on legislative and police 
experience, both in this country and abroad, which 
might then be submitted to the consideration of the 
people and of the legislatures. Probably the campaign 
for rational police administration will require many 
years, as it did in England. In the meantime, heavy 
penalties and overcrowded prisons appear to be a pop- 
ular panacea, but they can hardly be classed as an 
economical or a permanent substitute for an efficient 
police system. 
(3) PENALTIES 

There are three principal questions concerning 
penalties for which one seeks an answer from the 
latest session laws. One question is whether the 
death penalty is gaining or losing ground among the 
several states. A second question is, whether or not 
the latest legislatures are keeping up the recent flood 
of criminal statutes which provide for long terms of 
imprisonment. And the third question, closely re- 
lated to the preceding question, is, whether or not the 
legislatures are continuing to reduce the power of the 
trial judge to adapt the judgment or sentence to the 
individual offender. 

The latest session laws indicate that the death 
penalty is neither gaining nor losing ground, so far as 
state legislation is concerned. Eight states have abol- 
ished the death penalty... There has been no perma- 
nent addition to this group of states since 1915. The 
states are Kansas, Maine, Michigan, North Dakota, 
South Dakota, Wisconsin, Minnesota and Rhode 
Island. The last two states, Minnesota and Rhode 
Island, retain the death penalty for a life prisoner who 
commits murder. Minnesota further requires that 
the life sentence of such a prisoner shall have been 
one which was imposed for a previous murder. There 
was recently a considerable movement for the restora- 
tion of the death penalty in Michigan, in North Da- 
kota and in Maine, but legislative action has not 
resulted. 

In thirty states capital punishment is conditional- 
ly retained, mostly for murder. In these states the 
court or the jury has power to substitute life im- 
prisonment for the death penalty. 

In seven states and in the District of Columbia, 
capital punishment is retained absolutely, with no 


power in the court or jury to substitute life imprison- 
ment. 


The arguments of Warden Lawes of Sing Sing 
Prison, and those of other experienced criminologists. 
seem to contribute not only to holding the eight states 
in line, but also toward bringing other states to join 
them. Perhaps most states, however, will permanent- 
ly retain the death penalty in one case at least, name- 
ly, for the life prisoner who commits murder. 


Many 


395 


legislators declare that criminal justice must be less 
dilatory and more dependable before they will vote 
for a statute to abolish capital punishment. Probably 
the strongest reason, however, for the abolition of the 
death penalty is that the dilatoriness and the uncer- 
tainty of criminal procedure are largely the historical 
result of, and are perpetuated by, the existence of the 
death penalty. There is considerable sentiment among 
legislators, also, to the effect that the segregation, 
even from most of their fellow-prisoners, of some 
types of life prisoners must be permanent, complete, 
and guaranteed before the abolition of the death pen- 
alty will be practicable, or even humane. Present 
trends do indicate that, within a few years, public 
sentiment in many more states will support a well- 
planned legislative program in which complete and 
thorough provisions will be made for the abandon- 
ment of the death penalty. 

The session laws answer the second question in 
the affirmative: the legislatures are continuing to 
prescribe very long, mandatory and determinate 
terms of imprisonment. There continues to be a 
heavy output of these penalties in each of two classes 
of statutes, namely, in the habitual criminal statutes. 
and in the felony-while-armed statutes. 

The 1929 Ohio legislature passed an “habitual 
criminal” act.?* Under this act, upon a third convic- 
tion of a felony, if each conviction has been for one 
of a list of twenty-one felonies named in the act, the 
offender “shall be” sentenced for the maximum statu- 
tory period prescribed for the third felony; and a 
fourth conviction “shall be” punished by life impris- 
onment. If at any time before or after sentence, it 
shall appear that a person convicted of one of the 
felonies enumerated has previously been convicted as 
set forth in the act, the prosecutor “shall” secure and 
prosecute an indictment “charging the said person 
with such previous convictions.” The only question 
to be submitted to the court or jury is “whether the 
accused is the same person as charged in such pre- 
vious convictions.” Upon conviction the court “shall 
vacate the previous sentence, if sentence has been im- 
posed, deducting from the new sentence all time ac- 
tually served by the defendant on the sentence so va- 
cated.” If the new sentence is a life term, this deduc- 
tion might not be a substantial benefit to the de- 
fendant. 

Then follows the procedural paragraph of the 
It requires that whenever previous convictions 
“National Crime Commission Report, Penal Ad- 
ministration as Related to Job Analysis, Personnel, 
and Civil Service (1930), 21-22. See, also, Bye, 
Recent History .... of Capital Punishment ... . 
(1926), 17 Journal of Criminal Law and Criminolo- 
gy, 234. 

*3Laws of Ohio, 1929, pp. 40-41... 


act. 
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become known to “any warden, probation, parole, or 
other peace officer,” he shall report such facts to the 
prosecutor. It will be observed that no statute of 
limitations is provided to bar or nullify the previous 
convictions; and that the convictions may have oc- 
curred either in Ohio or elsewhere. Among the twen- 
ty-one felonies listed in the act are grand larceny, 
stealing motor vehicle, assault to kill, pocket-picking, 
and receiving stolen goods of the value of more than 
thirty-five dollars. 

It must be noticed that no legislation for improv- 
ing police systems was enacted at this session of the 
Ohio legislature; and that, with respect to prison re- 
form, only a general amendatory statute calling for 
an unspecified appropriation for extending prison in- 
dustries was enacted.*"a Along with many other 
states, this state seems to have sought relief from 
crime conditions by the use of long term penalties for 
those offenders who are caught and who are con- 
victed, rather than by increasing preventive police ef- 
ficiency and by providing living room and necessary 
occupation in the prisons as a preventive of crimes 
and of recidivism among prisoners. 

The 1929 Colorado legislature, also enacted an 
habitual criminal statute.*4 It begins the lengthening 
of the penalty with the second conviction for any fel- 
ony which is listed in the act. For a third offense, 
the sentence ‘‘shall be” imprisonment for “not less 
than the longest term, prescribed upon a first convic- 
tion.” For a fourth offense, the sentence “shall be” 
life imprisonment. The closing paragraph, which 
prescribes the procedure, is, in general form but not 
in all provisions, identical with the closing paragraph 
of the Ohio statute which has been quoted. The Col- 
orado statute was approved in April, 1929, sixteen 
days after the Ohio act was approved. 

Here again it is noticeable that no legislation for 
improving police systems or the penitentiary system 
was enacted at this session of the Colorado legislature. 

The 1929 Pennsylvania legislature, also, enacted 
an habitual criminal statute.** Like the Ohio act and 


the Colorado act, it gives a list of the felonies to. 


which it is to apply. It provides an increased term 
for a second conviction; and for a fourth conviction, 
the penalty is life imprisonment. For his third con- 
viction, the offender seems to receive no increase of 
premium. The procedure prescribed for the prosecu- 
tion of the habitual offender charge is in general 
form identical with the Ohio act and with the Colorado 
act; but the Pennsylvania act fixes a time limitation 
of two years, after conviction or sentence, for filing 
the habitual offender accusation, and the last offense 
must have been committed within five years after the 
preceding offense. 


Statutes enacted by the 1929 Pennsylvania legis- 
lature include, also, provisions in the interest of the 
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Pennsylvania State Police.2° One section makes it a 
duty of the state police “whenever possible, to co- 
operate with counties and municipalities in the detec- 
tion of crime, the apprehension of criminals, and the 
preservation of law and order throughout the state." 
With respect to improvement of the prison system, 
another statute*® centralizes in the State Board of 
Pardons broad powers over paroled prisoners. The 
prison labor situation in Pennsylvania has been im- 
proved recently, not by statute, but by the voluntary 
cooperation of organized labor and of manufacturers 
with prison authorities.*” 

The 1929 Michigan legislature amended that 
state’s habitual offender statute in an effort to meet. 
criticisms to the effect that the life penalty was too 
drastic in cases where the present and fourth felony 
accusation was not for a serious crime.*® One example 
of the penal mathematics to which this kind of legis- 
lation leads is the following new amendatory pro- 
vision: “If the felony for which such offender (who 
has had three previous convictions) is tried is such 
that upon a first conviction thereof the offender could 
not be imprisoned in a state prison for a maximum 
term of five years or more, or.for life, then such per- 
son must be sentenced to imprisonment in a state 
prison for a term not less than seven and one-half 
years nor more than fifteen years.” And provision is 
made for another class in which are included fourth- 
time offenders whose fourth felony would, upon a 

Other states also have recently enacted habitual 
offender legislation; but it is necessary now to notice 
briefly the second class of statutes which impose long 
prison terms, namely, the felony-while-armed group 
of offenses. 

The 1929 Ohio legislature amended a burglary 
statute, which carried a penalty of one to two years 
imprisonment in the penitentiary, by adding a pro- 
vision that one who enters a bank and commits, or 
attempts to commit, a felony, while armed, shall be 
imprisoned for life; but a proviso is that “if the jury 

... recommends mercy, the court may sentence the 

*aLaws of Ohio, 1929, p. 266. 

*4Session Laws of Colorado, 1929, pp. 309-312. 

*>Laws of Pennsylvania, 1929, Act No. 373. 

*6Td., Act No. 175, sections 205, 710, 711. 

*1Id., Act. No. 175, section 710 (d). 

*8Jd., Acts No. 414, No. 415, No. 416. 

*°National Committee on Prisons and Prison La- 
bor, Manufacturers and Labor Advise on the Develop- 
ment of Prison Industries (1927); and Associates for 
Government Service, Inc., Report to the Industrial Re- 
lations Committee of the Philadelphia Chamber of 
Commerce (1926). 

%°Public Acts, Michigan, 1929, No. 24, pp. 52-53. 
first conviction, be punishable by a maximum term of 
five years, or more, or for life. 
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accused to not less than twenty years in the peni- 
tentiary.’’*! It will be observed that there is no limit 
to the number of years, above twenty which the court, 
in the exercise of “mercy,” may prescribe. It is to be 
observed, further, that here again the principle of the 
indeterminate sentence appears to have been aban- 
doned. 

The 1929 New Mexico legislature also fixed a life 
penalty for bank robbery while armed.*” 

In Indiana, the commission of robbery and of cer- 
tain other felonies while armed is now made a separate 
offense, with a second sentence of ten to twenty years 
to be added to the original felony sentence.** In North 
Carolina,** Florida,** and Wyoming” the commission 
of robbery while armed is now severely punished. 
The minimum penalties are as high as ten years, and 
the maximum penalties run from ten to fifty years. 
and even to life imprisonment in Florida. 

The third question in this consideration of the 
new penalties is the question whether or not the latest 
session laws show a continuing tendency to reduce the 
power of the trial judge in passing sentence. This 
question, of course, has already been answered, in part 
at least, by the consideration of the new statutes 
against the habitual offender, and against the of- 
fender who commits a felony while armed. It has 
been noticed that these statutes often leave no discre- 
tion in the judge with respect to the sentence. There 
are other statutes among the latest session laws by 
which, likewise, the legislature, rather than the judge, 
exercises the sentencing power. On the other hand, 
a very few new statutes do increase the discretionary 
powers of the judge. 

There has been much discussion in regard to a 
sentencing board, which would take over from the 
judge all powers with respect to fixing sentences. No 
American jurisdiction has undertaken such an innova- 
tion. Nor has any American legislature created a 
board of counsellors to assist the judge, rather than 
to supplant him, in the exercise of sentencing powers. 

However, individual assistants for the judge, 
such as probation officers and psychiatrists, are be- 
ing provided extensively. Also, some jurisdictions 
provide for more than one judge to join in the dis- 
position of some cases.*7 Multiple judges, with expert 
assistants, and with extensive powers and jurisdiction, 
may be a sentence-imposing, and sentence-revising, 
device of the future. 


A great deal of interest has been aroused in this 
country by the Mexican Criminal Code, which went 
into effect in the federal jurisdiction in Mexico on De- 
cember 15, 1929.°8 It provides for a council of ex- 
perts which is called the “Supreme Council of Social 
Defence and Prevention.” This council will diagnose 


individual cases, and will, to the court, apparently, rec- 
ommend treatment. Then, after sentence, the council, 
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which has charge also of all penal institutions,: will 
control and direct the treatment of the prisoners. 
President Gil appointed five members to this council. 
Of these, three are lawyers and criminologists, one is 
a sociologist, and one a psychiatrist. 

The code also abolishes capital punishment and 
trial by jury. Salvador Mendoza, a member of the 
Mexican bar and a former professor of law at the Uni- 
versity of Mexico City, was one of the draftsmen of 
the code. He writes:*” 

, The new penal code of Mexico individualizes 
and keeps undetermined the treatment to be 
given to delinquents, instead of trying to punish 

It was enough to assume, that crim- 
inals are dangerous beings for the common in- 
terests of society, for dealing with the problem. 
In addition to this, it seemed to us that society 
would have a better chance to combat the evil of 
crime, if it could acquire something like the cold- 
ness and simplicity of physicians and surgeons 
when they cut and cure Of course it must 
be considered a test and no more, just the tenta- 
tive type of the code of the future. 


It would seem that the sentence passed by the 
Mexican court must be very broad and general, and 
that the powers of the council of experts must be very 
extensive in the specific cases. Clearly the council 


has greater powers than the American prison boards 
of pardon or parole. 


The Mexican experiment will be watched with in- 
terest in this country. And perhaps our Mexican 
neighbors are watching with interest our own experi- 
ments with long and pre-determined prison terms, im- 
posed by broad legislative fiat. It is known that 
Europeans, too, are watching our American experi- 
ment with interest. Professor M. Liepmann, of Ham- 
burg, Germany, recently was commissioned by his 
home government to inspect American prisons. The 


*ltLaws of Ohio, 1929, pp. 502-503. 

32Leyes del Estado de Nuevo Mexico, 1929, capi- 
tulo 61. 

%3Laws of Indiana, 1929, chapter 55. 

Public Laws of North Carolina, 1929, chapter 
187. 

Laws of Florida, 1929, No. 228. 

‘6Session Laws of Wyoming, 1929, chapter 20. 

37H, g., Connecticut and Maryland. See note to 
chapter 12 of the American Law Institute Code of 
Criminal Procedure, proposed final draft (1930). 
p. 91. 

’8Mendoza. The New Mexican System of Crim- 
inology (1930), 21 Journal of Criminal Law and 
Criminology, 15. 

397d., pp. 15, 16. 
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following quotation from his official report is interest- 
ing as the view of one foreign observer :*° 
Not sentimentality, but, to the mind of the 

European, an often shocking brutality is charac- 

teristic of American criminal procedure and of 

American prisons. ... . Kirchwey .. . . reports 

the case of a juvenile bandit of 16 who was 

caught and disarmed before he could act, and al- 
though he was a first offender, he was sentenced 
by a judge in New York to 39 years in Sing Sing. 

I came across equally barbarous punishments re- 

peatedly in prisons; offenses that in England or 

Germany would have been punished by a maxi- 

mum sentence of from 1 to 5 years, in America 

resulted in terms of from 30 to 40 years. Even 
in recent years very young criminals have been 
executed at Sing Sing—a young man of 19 and 

even a boy of 16. 

Professor Liepmann should have been reminded, 
the methods of mass production, and that they are 
prone to speak in large figures—apparently even 
when those figures pre-determine the number of years 
which a human being must spend in crowded idleness 
behind prison bars. 

(4) PRISONS 

Recent legislative developments with respect to 
the federal and state prisons have been of extraor- 
dinary importance. They may be considered under 
the following headings: 

(a) The effect of the recent prison riots upon 
prison legislation ; 

(b) The establishment of the new federal prison 
system; 

(c) The Hawes-Cooper Act and the present crisis 
in prison labor. 

(a) The Prison Riots and Prison Legislation 

The prison riots, or organized attempts to escape, 
in one federal prison and in four state prisons have 
occurred so recently that it is not now possible to 
estimate the extent of the influence which they may 
have on legislation. However it seems that they have 
already been a considerable factor in the recent enact- 
ment of important statutes by Congress. 


A special committee of the House of Representa- 
tives had been appointed to investigate the federal 
penal institutions, under a resolution agreed to on 
May 28, 1928. The committee had submitted its ex- 
tensive and valuable report under date of January 31. 
1929.*! The findings presented in this report had 
showed that the federal prison situation was a na- 
tional disgrace. On August 1, 1929, a riot broke out 


at the federal penitentiary at Leavenworth, Kansas. 
The facts connected with the riot tended to verify in 
startling fashion the findings of the committee, and 
to show the necessity for the enactment of several of 
The riots in four state prisons 


its recommendations. 
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further demonstrated the necessity for remedial legis- 
lation in behalf of both the state and the federal pris- 
on systems. Public sentiment was aroused; legisla- 
tive activity was stimulated; and the careful and pro- 
longed preparatory activities of those who had been 
working on the American prison problem bore fruit 
in the enactment of a series of far-reaching statutes. 
(b) The Establishment of the New Federal Prison 
System 

The new federal prison legislation includes eight 
enactments which were approved on dates beginning 
May 12, 1930, and ending June 6, 1930. 

Two of the principal statutes provide for the re- 
lief of the congested living conditions of federal 
prisoners. 

By one statute*? provision was made for jail pris- 
oners. These have made up the most numerous and 
probably the most homeless or neglected class of fed- 
eral prisoners. It will still be necessary, of course, to 
board out most jail prisoners in local jails, with reduc- 
tions in this number as rapidly as the federal jail 
building program is completed. The act establishes 
in the Department of Justice a Bureau of Prisons, to 
be in charge of a director. He is appointed by the 
attorney-general, at a salary of ten thousand dollars 
a year. He is given charge of the management and 
regulation of all federal penal and correctional institu- 
tions, and the care of all federal offenders, except 
military prisoners. He (or the attorney-general, ac- 
cording to the title of the act) is authorized to con- 
tract with custodians of local jails for the imprison- 
ment of federal offenders. The attorney-general is 
given the power to select sites and to build federal 
jails, camps or other institutions. The attorney-gen- 
eral is further given the important power to designate 
the place of confinement where the sentence of any 
convicted offender shall be served. But the court 
shall first have fixed the term of imprisonment and 
the type of institution, and shall have committed the 
offender to the custody of the attorney-general. The 
attorney-general is authorized to transfer “any per- 


_ son held under authority of any United States statute 


from one institution to another if in his judgment it 
shall be for the well-being of the prisoner or relieve 
overcrowded or unhealthful conditions in the institu- 
tion where such prisoner is confined, or for other 
reasons.” This appears to be a broad grant of power. 

4#°See Butler, Amos W., Prisoners and Prisons, 
Appendix III, House Report No. 2303, Seventieth 
Congress, second session, on Federal Penal and Re- 
formatory Institutions (1929). Dr. Butler repro- 
duces parts of Professor Liepmann’s report. 

“Report on Federal Penal and Reformatory In- 
stitutions (1929). House Report No. 2303, Seventieth 
Congress, second session. 

*Public 218, Seventy-first Congress, H. R. 7832. 
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It may permit wide variations of the penal treatment 
of a prisoner as need may arise. Some of the evils 
which would often accompany a rigid, detailed, and 
final judicial sentence may be avoided by this statute. 

Another act** further provides for the relief of 
congestion, by establishing two new institutions for 
the confinement of federal prisoners. The attorney- 
general is directed to select one site in the northeast- 
ern section of the United States, and to proceed as 
directed toward the construction there of a peniten- 
tiary for adult males sentenced for more than one 
year. (Attorney-General Mitchell has selected this 
site, in Pennsylvania, and actual construction is soon 
to begin.) The attorney-general is directed to select 
the other site, which is to be west of the Mississippi 
River, and which shall be the site for a reformatory 
type of institution, for young offenders ‘and others 
who, in the opinion of the attorney-general, are proper 
persons for detention in a reformatory.” Control of 
the new institutions is vested in the attorney-general. 
He is given authority to conduct industries in these 
institutions on the state-use plan, and to pay inmates, 
or their dependents, for their work. 

Section 7 is a declaration of policy which presents 
a remarkably striking contrast to the present federal 
penal system. It reads as follows: 

It is hereby declared to be the policy of the 
Congress that the said institutions be so planned 
and limited in size as to facilitate the develop- 
ment of an integrated Federal penal and correc- 
tional system which will assure the proper classi- 
fication and segregation of Federal prisoners ac- 
cording to their character, the nature of the 
crime they have committed, their mental condi- 
tion, and such other factors as should be taken 
into consideration in providing an individualized 
system of discipline, care, and treatment of the 
persons committed to such institutions.*4 


It is apparent that the two statutes which have 
now been considered will help to relieve overcrowded 
conditions among the jail prisoners, and among the 
penitentiary and reformatory prisoners, by the pro- 
visions for new buildings. For further, and more im- 
mediate relief, Congress enacted**® another recom- 
mendation of the committee by removing the age lim- 
its formerly prescribed for the reformatory at Chilli- 
cothe, and by giving to the attorney-general the power 
to designate whether imprisonment shall be in some 
penitentiary or in the reformatory. It seems that 
these provisions would permit the attorney-general to 
relieve congestion by transfers of prisoners; and to 
improve other conditions. By another act,** Congress 
provided for the establishment of a hospital for de- 
fective delinquents. Another statute*? authorizes the 


Public Health Service to provide medical service in 
The present system has been notori- 


federal prisons. 
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ously inadequate in regard to supplying medical at- 
tention for many prisoners. 

Extensive provision for prison industries and for 
prisoner employment is made by another statute.* 
The act makes it the duty of the attorney-general to 
provide employment for inmates “in such diversified 
forms as will reduce to a minimum competition with 
private industry or free labor.” The chief “forms” 
suggested are: work on federal roads or levees, or on 
other federal “public ways or works’; and the manu- 
facturing of goods, for the use of the federal institu- 
tions or departments, “and not for sale to the public 
in competition with private enterprise.” The act also 
makes the general suggestion that the attorney-gen- 
eral establish industries which offer “training and 
schooling” advantages. A consolidated prison fund is 
established. The act requires that the federal depart- 
ments and institutions “shall purchase” such products 
as meet specified requirements, and it provides an 
arbitration board for disputes as to the specified 
points. The act also authorizes the attorney-genera! 
to make specified reductions of prisoners’ terms for 
work done in the industries or camps. 

The federal probation act of 1925 is amended* so 
that the attorney-general, as the head of the proba- 
tion system, now fixes the salaries of the probation 
officers, and supervises their work and records. But 
for the appointment of probation officers the act pro- 
vides that each judge of a federal court having orig- 
inal criminal jurisdiction may appoint one or more of- 
ficers, either salaried or not salaried. The judge is 
also given power of removal. 

And finally, the federal parole act of 1910 is 
amended*®® so that in place of all existing federal 
boards of parole, “there is hereby created a single 
Board of Parole to consist of three members to be ap- 
pointed by the attorney-general, at a salary of sev- 
enty-five hundred dollars each per annum.” This 
board is charged with “all duties now imposed upon 
the attorney-general and the several existing boards 
of parole with respect to the parole of United States 
prisoners.” It seems clear that this board will need 
to have an abundance of capable assistance in order to 
discharge its heavy duties with any considerable de- 
gree of success. 

There is an average daily population of federal 
prisoners of about twenty thousand, with an annual 
*#Public 270, Seventy-first Congress, H. R. 6807. 
“Public 270, Seventy-first Congress, H. R. 6807. 
7, pp. 2-3. 
4Public 188, Seventy-first Congress, H. R. 973. 
*6Public 201, Seventy-first Congress, H. R. 7410. 
47Public 203, Seventy-first Congress, H. R. 9235. 
4#8Public 271, Seventy-first Congress, H. R. 7412. 
*Public 310, Seventy-first Congress, H. R. 3975. 
Public 202, Seventy-first Congress, H. R. 7413. 
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increase of ten per cent for the last ten years. Almost 
half of the total are confined in the federal institu- 
tions; the rest are local jail prisoners. The large num- 
ber of prisoners subject to parole provisions, and the 
wide distribution of the federal penal institutions, 
make the board’s task seem enormous. However there 
is no indeterminate sentence in the federal system; 
otherwise the board’s duties would be much heavier. 
The new plan has some distinct advantages over the 
old system. A more fully developed federal parole 
system will no doubt have to wait until provision has 
been made for those demands of the present federal 
prison situation which seem to have been considered 
most pressing. 

The legislation which has now been considered 
constitutes a part of the necessary legislative founda- 
tion for a genuine federal prison system. These stat- 
utes may accurately be described, therefore, as mark- 
ing an epoch in American federal prison history. For- 
tunately, they are not merely a “paper” program. 
Criminal legislation in this country does suffer severe- 
ly from an abounding faith of the people in mere legis- 
lation, without any concern in regard to the adminis- 
trative personnel. But in the case of this legislation, 
fortunately, it is being put into effect by an able at- 
torney-general and by a very competent director of 
the bureau of prisons. 

Perhaps the most difficult problem which today 
faces those who are the administrative heads of 
American prison systems, and those who, in the legis- 
lative assemblies, have the responsibility of making 
provisions for prisons and prisoners, is the problem of 
prison-made goods and prison labor. The prominent 
place occupied by this subject in the new federal legis- 
lation has just been observed. Another recent federal 
statute on this subject, the Hawes-Cooper Act, will 
now be considered. 

(c) The Hawes-Cooper Act and the Present Crisis in 


Prison Labor 

The Hawes-Cooper Act of 1929*' will go into ef- 
fect on January 19, 1934, five years after its enact- 
ment by Congress. This statute divests prison-made 
goods of their interstate character. It provides that 
all goods manufactured by prisoners, or in penal in- 
stitutions, and transported into any state, and remain- 
ing there for use or sale, shall upon arrival in that 
state be subject to the laws of that state the same as 
if they had been manufactured in that state. In other 
words, Congress has turned over to each state the 
power which Congress is considered to have had un- 
der the commerce clause of the Constitution, to deal 
with prison-made goods coming from other states. It 
will be observed that a state must continue, under the 
federal Constitution, to deal with prison goods from 
other states, and with prison goods from its own pris- 
ons, in the same way. It cannot exclude goods made 


in prisons in other states, nor can it discriminate 
against them in preference to goods made in its own 
prisons. But now it can place upon goods coming 
from prisons in other states the same regulations 
which it places upon goods coming from its own 
prisons. 

It is, therefore, only an enabling act, and will not 
have any effect in a state unless supplemented or fol- 
lowed up by a statute, or statutes, enacted by any 
state which may desire to place regulations upon pris- 
on-made goods. 

What, then, will be the effect of the law? Wiil it 
be very costly, and very harmful to the states, as sev- 
eral governors are reported to have declared at the 
national conference of governors at Salt Lake City last 
month? Will it destroy prison industries, and make it 
impossible for prison administrators to supply work for 
many prisoners, as some wardens are aserting ?*!a The 
answers are conflicting. The writer sent a letter of in- 
quiry to one of the officers of a voluntary organization 
which has been making a special study of the subject. 
The organization includes representatives of fourteen 
states. It has been organized for the purpose of meet- 
ing the emergency which the Hawes-Cooper Act cre- 
ates. 

The organization is called the Eastern-Southern 
Conference on State Institutional Labor. Its president 
is Colonel Joseph D. Sears, a member of the Board of 
Managers of the New Jersey State Prison. In his 
answer to the letter of inquiry, Colonel Sears says: 

The opinion is steadily gaining ground that 
the act will be held constitutional and that its chiet 
effect will be that the states adopt laws requir- 
ing the labelling of prison-made goods, which will 
force the abolition of the contract system, but 
will not handicap the interstate sale of prison- 
made goods for state use *** New York state last 
year passed a law prohibiting the importation of 
prison-made goods but this act will undoubtedly be 
held unconstitutional because of the discrimination 
against goods from another state. * * * Legisla- 
tion this last year has been of minor importance. 

We bélieve the zone conferences on state insti- 

tutional labor will plan definite legislation which 

will be introduced in 1931, giving time for con- 
siderable progress before the Hawes-Cooper Act 

becomes effective. * * * 

The effort is being made by voluntary and semi- 
official conferences to have the states make agree- 
ments to buy certain prison products from each other 
for state use. Concentration, or allocation, of produc- 
tion can thus be secured, it is thought, and the state- 


“\Seventieth Congress, H. R. 7729. 

‘laSee editorial on the Fifty-Ninth Prison Con- 
gress, 20, Journal of Criminal Law and Criminology, 
485, 487 (1930). 
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use market can be developed sufficiently to keep the 
reorganized prison industries going. 

This problem of keeping prison industries going 
and of keeping prisoners employed is confronting every 
state legislature. The latest session laws contain many 
statutes requiring specified labelling of prison-made 
goods. Some states seem now to be trying to exer- 
cise powers of regulation over goods produced in pris- 
ons in other states, without waiting until the Hawes- 
Cooper Act becomes effective. Among the 1929 legis- 
latures which took such action as those of Ore- 
gon,(52) Minnesota,(53), and California. (54) New 
York had acted in 1928.(55) The statutes of three of 
these states, namely, Oregon, Coliafornia, and New 
York, appear to be unconstitutional, as discriminatory, 
since they apply expressly and solely to prison goods 
from outside the state. Some of the labelling acts of 
other states are questionable, -even though limited to 
the home state’s prison products, because they require 
that the labels be so large and be attached or exhibited 
in such a manner that they may be held to destroy 
the value of the property. 

It is necessary that this legislative problem be ap- 
proached without prejudice, with patience and with a 
spirit of co-operation. Otherwise serious harm may re- 
sult to prison systems. | 

(5) Procedure. 

There are good reasons for leaving the subject of 
procedure until the end of a consideration of the ad- 
ministration of criminal law. Certainly it should not 
come ahead of the selection and the organization of the 
police; for criminal procedure is concerned largely with 
the trial of offenders, and offenders must be caught 
before they can be tried. Moreover, procedure is mere- 
ly a means to an end. If, in a particular case, the end 
of the proceeding is to’ place a young offender in a 
prison for a long term of years, it would seem better 
to consider, first the long term penalty, and second the 
prison conditions, before, finally, invoking the pro- 
cedure of the criminal law. Of course, it would be well 
to consider probation, also, but the scope of the subject 
under consideration does not now permit that excur- 
sion. It is true that procedure is extremely important; 
one cannot sanely discount it. But the greatest vision 
which American legislators can get is a vision of the 
whole administrative process, of the criminal law as a 
unity, made up of mutually dependent parts. Then 
“stiff” penalties and “speedy” procedure will not re- 
ceive excessive attention, to the neglect of police and 
prisons. 

Recent session laws bring news of many proced- 
eral statutes. In fact Ohio(56) and Louisiana(57) have 
appeared with complete new codes of criminal proced- 
ure. Moreover, the proposed code of the American Law 
Institute(58) has recently made its appearance in a 
substantially completed form. While it is not the work 
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of a legislature in its present form, it may appropri- 
ately be considered here because it is based largely on 
the work of past legislatures; and it is already sup- 
plying materials for present and future legislatures. 
In fact one of its great services has been to bring to- 
gether the work of many widely separated law-making 
bodies. A clear advantage of that process was appar- 
ent at the Institute discussions of the code. When an 
objector would take the floor and denounce a certain 
provision as “a dangerous innovation,” he was likely 
to hear a lawyer from a state distant from his own 
declare, “Well, that’s been good law in my state for 
forty years.” 


So, the Institute code may be considered along 
with the codes recently enacted by Ohio and by Louis- 
iana. The Louisiana code offers more interesting com- 
parisons with the Institute code than does the Ohio 
legislation. Therefore, the Louisiana code only will be 
compared in some detail with the Institute code. It will 
be possible here to make only a limited comparative 
study, confined to a few interesting details. The Insti- 
tute code covers criminal procedure from arrest to ap- 
peal. A valuable appendix or “commentary” contains 
citations to the pertinent statutes of various states. 
The new Louisiana code is much longer than the In- 
stitute code. It takes up the duties of certain officers 
and the rules of evidence, as well as the more strictly 
procedural topics. The style of the Institute code is at- 
tractive for its conciseness; that of the Louisiana code 
is exceptionally attractive for its clearness and its sim- 
plicity, and for other characteristics which show the 
influence of the famous Livingston code. 


A distinctive feature of the Louisiana code is the 
provision for the attorney-general to exercise super- 
vision over the district attorneys, with authority to 
institute proceedings or to intervene for protecting the 
“rights and interests of the state,” The district attor- 
neys are required to make annual reports to the attor- 
ney-general, who is directed then to tabulate and to 
publish, semi-annually, statistics concerning crime con- 
ditions, accompanied by diagrams and comparative 
tabulations. 


Both codes provide for the short form of indict- 
ment. The 1929 Ohio code also adopts this form; and 


(52) General Laws of Oregon, 1929, chapter 133. 

(53) Session Laws of Minnesota, 1929, chapter 138. 

(5)Statutes of California, 1929, chapter 881. 

(55) Laws of New York, 1928, chapter 805. 

(56) Laws of Ohio, 1929, pp. 123-215. 

(57) The Code of Criminal Procedure for the State 
of Louisiana, Act No. 2, 1928. 

(58)The American Law Institute Code of Crimin- 
al Procedure, proposed final draft (1930). 
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the 1929 New York® legislature did likewise. Michigan 
had earlier adopted this form.” 

Both the Louisiana code and the Institute code 
permit counts for felonies to be joined with counts 
for misdemeanors growing out of the same transaction. 
Both permit waiver of trial by jury, but both except 
capital cases. Neither requires the verdict of the jury 
to be unanimous, except in capital cases. In other cases, 
the requirement varies. The Institute code requires 
five-sixths of the jurors for a verdict in felonies less 
than capital; and two-thirds in misdemeanors. In Lou- 
isiana the number of the jurors required for a felony 
verdict varies widely, in making provision for “hard la- 
bor” penalties; misdemeanors are “triable,” and are 
tried, apparently, by the judge without a jury. The 
Institute code authorizes the judge to appoint one or 
two alternate jurors as a safeguard against the death or 
the absence for other reasons of one or two regular 
jurors. The Louisiana code has no such provision. 


Louisiana forbids the judge to instruct the jury 
on the facts. The Institute code permits the court to 
“make much comment on the evidence and the testi- 
mony and the credibility of any witness as in its 
opinion is necessary for the proper determination of 
the cause.” 

The Louisiana code attacks the evil of keeping 
a witness in jail in default of bond. It permits such 
a witness to give a deposition, after due notice to the 
accused. The testimony is written down by, or before, 
the judge or some other officer, and may be introduced 
at the trial, if the presence of the witness at the trial 
cannot be secured by subpoena. 

Both codes include the sensible provision for the 
summary entry of a judgment on a forfeited bond 
without a trial. 

Both make the omission of arraignment and plea 
a harmless error and no cause for reversal after trial 
and conviction. This is a wise and economical provision. 
It is the rule approved and followed by the United 
States Supreme Court.® 

The Louisiana code allows a chief defense counsel, 
who is a member of the legislature, to set up that fact 


S. 642, overruling Crain vs. United States (1896), 162. 


U. S. 625. 

as a ground for continuance, while the legislature is in 
session. It also permits the district attorney to enter a 
nolle prosequi without permission of the court. These 
two provisions are of doubtful wisdom. 

The Louisiana code does not require that the 
names of witnesses be endorsed on the indictment. A 
long section in the Institute code requires the state to 
endorse the names of the witnesses on the indictment. 


It is difficult to see sufficient reason for this re- 
quirement. No provision is made requiring the defen- 
dant to disclose to the state the names of his witnesses. 
It is not surprising that the majority of the Council 
members opposed this provision." Many states have 
the rule, but it seems doubtful that other states will 
adopt it. 

There are other interesting and valuable provisions 
in the Institute code and in the Louisiana code. This is 
true also of the Ohio code and of the less extensive 
procedural legislation in various states, to which full 
reference cannot be made here. Enactments which may 
be called reactionary and definitely harmful are not 
numerous. Enough has been said here to indicate that 
there has been considerable recent activity with res- 
pect to improving criminal procedure, and that much 
of this activity has been characterized by a spirit of 
thoroughgoing industry and of sound intelligence. 

These qualities of industry and of intelligence are 
seen to have been present in the legislation on other 
subjects connected with the problem of crime. But it 
may also be observed that the states are failing to deal 
adequately with police problems or with prison reform. 
Instead, two big legislative movements are seen to 
be in progress throughout the country. One of these 
is the hasty multiplication of criminal statutes to in- 
crease the length of prison terms. The other general 
movement is the enactment of statutes to increase the 
restrictions and prohibitions upon the production and 
marketing of goods by prison industries, without pro- 
viding any constructive program for prison labor. The 
short-sightedness and the incompleteness of these two 
legislative movements is readily apparent. It is to be 
hoped that the forthcoming legislatures will devote to 
the problems of police, of penalties, and of prisons, the 
same qualities of intelligence and industry which some 
recent legislatures have devoted to criminal procedure, 
and which Congress has displayed in much of its new 
federal prison legislation. For the first time in Amer- 
ican history the federal government is now taking ex- 
tensive steps toward systematizing its prison system. 
That is one of the outstanding developments in recent 
legislation concerning crime. It seems that public sen- 
timent is strongly behind the federal program and may 
therefore be expected to support state programs which 
show equal intelligence and thoroughness. 


“Laws of New York, 1929, chapter 176. 
“Public Acts of Michigan, 1927, No. 175. 
“\Garland vs. State of Washington (1914), 232 U. 
“See note to Section 200A, American Law Insti- 


tute Code of Criminal Procedure, proposed final draft 
(1930), p. 69. 
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LEGAL EDUCATION 


By Walter J. Greenleaf, 
Associate Specialist in Higher Education. 


United States Department of the Interior 
Office of Education. 


(Permission is given to reprint this article. It is 
one of a series of monographs entitled CAREERS FOR 
COLLEGE STUDENTS. Similar monographs are avail- 
able on: Medicine, journalism, architecture, civil en- 
gineering, mechanical engineering, electrical engineer- 
ing, librarianship.) 


LAW AS A CAREER. While courts of justice have 
long been established to settle disputes over rights 
and property, legal matters are also settled or cared 
for outside of court by attorneys at law. The terms 
“lawyer” and “attorney” are synonymous. An attorney 
at law is an officer of the court with both public and 
private obligations; a man set apart to expound to all 
persons who seek him the laws of the land relating to 
high interests of property, liberty, and life. His first 
duty is the administration of justice; his second is to 
his client with whom relationships imply the highest 
confidence and trust. He is obligated to be true to the 
court and to his client; to transact his client’s business 
with care, tact, and skill; to keep his client’s secrets; 
and to report to his client the status of his affairs. 

Like the doctor, an attorney may become a gener- 
al practitioner or a specialist. As specialists, attorneys 
devote themselves to some phase of law such as: Ad- 
miralty law, which relates to maritime affairs, shipping, 
ocean trade and accidents at sea; corporation law, or 
the handling of matters of legal management for cor- 
porations; criminal law, defending persons accused of 
offenses against State and society ; damages, or settling 
claims in cases of traffic accidents; international law 
dealing with laws between nations; patent law, search- 
ing Patent Office records, registering claims, and prose- 
cuting infringements of patents; real estate law. 
searching titles and passing on conveyances; wills and 
trusts, or the handling of trusts and estates of deceased 
persons. Legal ethics are such that a lawyer may not 
advertise or solicit employment. He may “hang out his 
own shingle,” accept employment in the United States 
Government as attorney, legal examiner, patent expert, 
specialist or clerk, or may take executive positions in 
business, industry, commerce, banking, or insurance 
and he may aspire to be called as mayor, governor, 
representative in State and National legislatures, or 
judge on the bench. 

The attorney is licensed and permitted to charge 
for his services; he is entitled to two kinds of liens 
for his fees, one upon the papers of his client in his 


possession, called a retaining lien, and the other upon a 
judgment or fund recovered, called a charging lien. 
Many lawyers are in salaried positions both public and 
private. Often two or more lawyers organize into part- 
nerships or law firms; young lawyers frequently are 
employed as clerks in these firms to gain experience 
and to develop a clientele. For the first year or two the 
young lawyer has a struggle to make ends meet; sur- 
veys show that during this period he may earn from 
$800 to $2,000. In a recent study, 170 lawyers five 
years out of college averaged $4,254, while 116 lawyers 
ten years out averaged $6,931 annually. Greater re- 
wards vary with reputation, service and clientele. 

The legal profession is overcrowded. In the 1920 
census there were listed 122,519 lawyers, judges and 
justices, of which 1,738 were women. This means that 
there is about one lawyer to every 509 adults. Although 
some 10,000 new students are graduated in law an- 
nually, a large proportion of them never practice, but 
enter business where their training stands them in 
good stead. 

TIME REQUIRED FOR TRAINING. As prepara- 
tion for admission to the Bar, “reading law” in a 
law office has almost entirely disappeared. Law schools 
in America have supplanted “law office study.” The 
standard requirement set by the American Bar As- 
sociation for admission to approved law schools is two 
years of academic college work. The length of the period 
of study in a law school is three years of full-time 
work, or four years part-time work. Upon completion 
of such training the LL.B. degree is usually conferred, 
after which a student comes up for the bar examin- 
ation. 

BAR ADMISSION REQUIREMENTS. According 
to the Carnegie Foundation Annual Review of Legal 
Education, 1929, fifteen States do not require an ap- 
plicant, before he takes his bar examination, to pos- 
sess a specific amount of general education, and to 
have studied law during a definite period of years: 
Alabama, Arkansas, Arizona, California, Florida, Geor- 
gia, Indiana, Mississippi, Missouri, Nevada, New 


Hampshire, North Carolina, North Dakota, Utah, and 
Virginia. Nineteen States have specific requirements 
both of general education and of a definite period of 
law study, but not all students need complete their gen- 
eral education before they begin their law studies. The 
final group of 15 States require applicants to have 
secured a specified amount of general education and, 


404 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


following this, to study law during a specified num- 
ber of years: Colorado, Connecticut, Illinois, Kansas. 
Maryland, Michigan, Minnesota, New Jersey, New 
York, Ohio, Pennsylvania, Rhode Island, South Caro- 
lina, Tennessee, and Washington. 

THE LAW. SCHOOLS offering day-time class 
work number 97, most of which are approved by the 
Council on Legal Education; 66 are members of the 
Association of American Law Schools not including 
McGill in Canada, and the University of the Philip- 
pines: Eighty-eight institutions including 17 day 
schools schedule classroom work at hours in the late 
afternoon, evening, or night, permitting students on 
full-time jobs to study law after hours; only six of 
these schools are approved by the Council on Legal 
Education, but 55 per cent of all law students are en- 
rolled in these part-time schools. A list of all (168) 
law schools is appended divided in two parts: (1) Day 
law schools, and (2) part-time evening schools. For 
each institution are tabulated the number of years pre- 
legal college work which is required for entrance to 
the law school; length of the law course in years; tui- 
tion rates; and number of students enrolled; schools 
approved by the Council on Legal Education are indi- 
cated as well as those which are members of the As- 
sociation of American Law Schools. 

ADMISSION TO LAW SCHOOLS. The usual re- 
quirement for admission to the day classes of law 
schools is two years of pre-legal college work in such 
subjects as economics, ethics, history, logic, political 
science, psychology, and sociology. Eight institutions 
require three years of college work, and ten require 
a college degree for entrance. Half of the night schools 
do not require pre-professional college work. 

CURRICULUM. A general law course usually cov- 
ers the following subjects: Agency, bailments and 
carriers, common law, conflict of laws, constitutional 
law, contracts, corporations, criminal law, domestic re- 
lations, equity, evidence insurance, legal ethics, part- 
nership, pleading, property, sales, suretyships and 
torts. Many special subjects are covered during sum- 


mer sessions. Moot courts are organized for student 


practice in court proceeding. 

DEGREES. The LL.B. degree is usually granted 
upon satisfactory completion of the law course; but 15 
institutions grant the J. D. degree as a first degree 
in law to students who are college graduates. Nine- 
teen grant the LL.M. degree for graduate work, and 


8 universities grant a doctorate—S.J.D.; J.S.D.; or 
J.D.—as a research degree in law. 

EXPENSES. Legal education is conducted at a 
lower cost than any other professional work, and low- 
er than many branches of collegiate study; some law 
schools have shown large profits. 

The average tuition charged in the day schools is 
$204 per college year with rates varying from $13 in 
Oklahoma to $400 in Harvard, Pennsylvania, and Yale. 
In the night schools the average is $145. Thirty State 
universities offer courses to their State residents at 
minimum rates. 

Books and stationery average about $55 per year. 

Estimating the cost of meals at $1 per day, room 
at 50 cents per day, and laundry at $1 per week, the 
minimum cost of essentials for one year’s work in law 
is $700. This does not include miscellaneous incidentals 
such as clothing, amusements, and travel, which vary 
with individual thrift and taste. 

Tuition in the night schools is low, and students 
work on full-time jobs, paying their entire expenses 
out of a regular salary. 

Many opportunities are offered to reduce expenses 
by self-help, scholarships, and other student aids. 


Estimated budget for one year in law: 


Tuition in day school (average) _$204 


Board at $1 per day _ i 270 
Room at 50 cents per day _——s—s—sSséi218 
Laundry at $1 per week 


Minimum expense for one year __ $700 

References: 

Annual Review of Legal Education, 1929—Alfred 
Z. Reed (Carnegie Report). 

The American Law School Review, Volume 6, No. 
10, January, 1939. 

Training for the Professions and Allied Occupa- 
tions—Bureau of Vocational Information. 

Vocational Guidance for the Professions—Edwin 
T. Brewster, 1917. 

Choosing the Right Career—Edward D. Toland, 
1925. 

Vocations—Wm. M. Proctor, 1929. 

An Outline of Careers—E. L. Bernays, 1927. 

Careers, 1930—Institute for Research, 537 South 
Dearborn Street, Chicago. 
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PART I—DAY LAW SCHOOLS 


Schools offering fuil-time work in morning or early afternoon. Law courses are three years in length. 
Symbols: 

a—Member Association of American Law Schoois, December, 1929. 

*—Approved by Council on Legal Education of American Bar Association, 1930. 

D—College degree required for entrance except for students in combined courses. 

“Resident”—Students living in State in which school is located. 


DAY LAW SCHOOLS 


Years pre-legal TUITION 
ALABAMA work required Resident Non-resident Enrollments 
a*Univ. of Alabama, School of Law, Tuscaloosa 2 $137 150 
ARIZONA 
Univ. of Arizona, College of Law, Tucson ye . 30 $180 86 
ARKANSAS 
a*Univ. of Arkansas, School of Law, Fayetteville —_. 2 95 125 32 
CALIFORNIA 
Southwestern Univ., School of Law, Los Angeles 0 204 . 250 
a*Stanford Univ., School of Law, Palo Alto ; D 309 227 
a* Univ. of California, School of Jurisprudence, Berkeley D 100 225 201 
Univ. of California, Hastings College of Law, San Francisco 2 190 . 154 
a*Univ. of Southern California, School of Law, Los Angeles 280 402 
Univ. of the West, Los Angeles College of Law - 2 195 58 
COLORADO 
a*Univ. of Colorado, School of Law, Boulder  =—————S 2 113 161 144 
a* Univ. of Denver, School of Law, Denver 2 168 75 
CONNECTICUT 
a*Yale Univ., School of Law, New Haven - D 400 354 
DISTRICT OF COLUMBIA 
a*Catholic Univ. of America, School of Law 2 325 — 34 
a*George Washington Univ., Law School - 2 225 = 176 | 
a*Georgetown Univ., School of Law oe 2 305 236 | 
Howard Univ., School of Law (Colored) 2 135 36 
FLORIDA | 
John B. Stetson Univ., College of Law, DeLand 2 150 ; : 46 | 
Univ. of Miami, School of Law, Miami - 2 225 2 52 
a*Univ. of Florida, College of Law, Gainesville ; 2 80 180 242 
GEORGIA | 
a*Emory Univ., Lamar School of Law, Atlanta. 2 215 75 
a*Mercer Univ., Law School, Macon 2 197 56 
*Univ. of Georgia, Lumpkin Law School, Athens. 2 100 paren 98 
IDAHO 
a*Univ. of Idaho, College of Law, Moscow __- poseaedcae 2 51 111 23 
ILLINOIS 
a*DePaul Univ., College of Law, Chicago - 2 240 432 
a*Loyola Univ., School of Law, Chicago 2 240 re 112 
a*Northwestern Univ., School of Law, Chicago D 300 498 ; 
a* Univ. of Chicago, Law School, Chicago 3 300 606 
a* Univ. of Illinois, College of Law, Urbana D 100 150 310 
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INDIANA 
Indiana Law School, Butler Univ., Indianapolis 
a*Indiana Univ., School of Law, Bloomington _ - 


a*Univ. of Notre Dame, College of Law, Notre Dame _—- 
*Valparaiso Univ., School of Law, Valparaiso... 


IOWA 
a*Drake Univ., Law School, Des Moines .- : 
a*State Univ. of Iowa, College of Law, City 


KANSAS 


a*Univ. of Kansas, School of Law, Lawrence ___. ; 
a*Washburn College, School of Law, Topeka 


KENTUCKY 


a*Univ. of Kentucky, College of Law, Lexington_- 


LOUISIANA 


a*Louisiana State Univ., Law School, Baton Rouge = 
Loyola Univ., College of Law, New Orleans 


a*Tulane Univ., College of Law, New Orleans ___ 


MARYLAND 
*Univ. of Maryland, School of Law, Baltimore ___ 


MASSACHUSETTS 
Boston College, Law School, Boston ss 
a*Boston Univ., School of Law, Boston ___- 
a*Harvard Univ., Law School, Cambridge ~ 


MICHIGAN 
Univ. of Detroit, College of Law _ 


a*Univ. of Michigan, Law School, hon “Arbor: 


- MINNESOTA 
College of St. Thomas, School of Law, St. Paul. 
a*Univ. of Minnesota, Law School, Minneapolis 


MISSISSIPPI 
a*Univ. of Mississippi, School of Law, Oxford . 


MISSOURI 


a*St. Louis Univ., School of Law, St. Louis — ~ 
a*Univ. of Missouri, School of Law, Columbia _. 


a*Washington Univ., School of Law, St. Louis __ 


MONTANA 
a*Univ. of Montana, School of Law, Missoula — _ 


NEBRASKA 
a*Creighton Univ., School of Law, Omaha ___ 


a*Univ. of Nebraska, College of Law, Lincoln 


NEW JERSEY 


New Jersey Law School, Newark = 


NEW YORK 
a*Columbia Univ., School of Law, New York — —__- 
a*Cornell Univ., Cornell Law School, Ithaca 
Fordham Univ., School of Law, New York. ees 
New York Univ., School of Law, New York 
St. John’s College, School of Law, New York _. 
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St. Lawrence Univ., Brooklyn Law School, New York. 1 200 roe 738 
a*Syracuse Univ., College of Law, Syracuse __ 3 300 138 
Union Univ., Albany Law School, Albany __ 2 310 167 
Univ. of Buffalo, School of Law, Buffalo ss 2 272 : 205 
NORTH CAROLINA 
Duke Univ., School of Law, Durham 2 151 49 
a* Univ. of North Carolina, School of Law, Chapel Hill - 2 141 166 162 
Wake Forest College, School of Law, Wake Forest 2 185 Ta 
a*Univ. of North Dakota, School of Law, Grand Forks 2 65 68 
OHIO | 
Ohio Northern Univ., Harding College of Law, Ada 2 180 68 
a*Ohio State Univ., College of Law, Columbus | - 2 111 216 305 
a*Univ. of Cincinnati, College of Law, Cincinnati... 2 215 179 
a*Western Reserve Univ., Backus Law School, Cleveland —_- D 395 , 256 
OKLAHOMA 
a*Univ. of Oklahoma, School of Law, Norman - sessed 2 13 63 301 
OREGON 
a*Univ. of Oregon, School of Law, Eugene 2 109 259 90 
PENNSYLVANIA 
Dickinson College, School of Law, Carlisle 0 200 149 
a*Univ. of Pennsylvania, Law School, Philadelphia. D 400 — 515 
a*Univ. of Pittsburgh, School of Law, Pittsburgh D 300 312 
SOUTH CAROLINA 
*Furman Univ., Law School, Greenville. 2 16 
a* Univ. of South Carolina, School of Law, Columbia 2 95 160 
SOUTH DAKOTA 
a*Univ. of South Dakota, School of Law Vermilion.....___ 2 100 72 
TENNESSEE 
Cumberland Univ., Law School, Lebanon (1 year course) _- 0 225 225 
a*Univ. of Tennessee, College of Law, Knoxville =... 2 124 . 54 
a*Vanderbilt Univ., Schoorof Law, Nashville...» 2 173 91 
TEXAS 
Baylor Univ., School of Law, Waco. 0 206 sini 76 
a*Southern Methodist Univ., School of Law, Dallée:.. 2 233 65 
a*Univ. of Texas, School of Law, Austin ss 2 30 379 
UTAH . 
a*Univ. of Utah, School of Law, Salt Lake City _ sont 2 132 157 83 
VIRGINIA 
College of William and Mary, School of Jurisprud- 
ence, Williamsburg = a 3 143 243 78 
*Univ. of Richmond, Williams Law ‘School, “Richmond eae 2 200 pate 36 
a*Univ. of Virginia, Dept. of Law, Charlottesville = s§-_ 2 235 255 314 
a*Washington and Lee Univ., School of Law, Lexington __ 2 — 8 8s 101 
WASHINGTON 
a*Univ. of Washington, School of Law, Seattle ne ee 2 75 180 278 


WEST VIRGINIA 
a*West Virginia Univ., College of Law, Morgantown. 2 115 365 171 
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WISCONSIN 
a*Univ. of Wisconsin, Law School, Madison... ss 3 45 
a*Marquette Univ., Law School, Milwaukee _.... 2 207 
WYOMING 
a*Univ. of Wyoming, Law School, Laramie esis 2 53 


Average tuition, $204. 
Total day enrollments, 19,954. 


PART II—EVENING AND NIGHT LAW SCHOOLS 


391 
241 


36 


Schools that schedule classroom work at hours in the late afternoon, evening, or night. Most of the stu- 
dents in these institutions are self-supporting on full-time jobs. Courses are from two to five years in length; 
46 have no entrance requirements beyond high school; 5 require one year of college work for entrance; 37 re- 
quire two years pre-legal work in college for entrance. All grant bachelor degrees in law upon completion of 


course. Fifty-five per cent of all law students are enrolled in these institutions. 
Symbols: 


a—Member Association of American Law Schools, December, 1929. 
*—-Approved by Council on Legal Education of American Bar Association. 


ALABAMA 


LAW SCHOOLS—Evening and Night Years pre-legal Length of Enrol!- 
work required course in yrs. Tuition ments 
ARKANSAS 
Y. M. C. A. School of Law, Birmingham 0 4 $104 82 
Arkansas Law School, Little Rock 0 2 155 78 
CALIFORNIA 
Loyola Univ., St. Vincent College of Law, Los Angeles - 2 4 215 218 
McGeorge College of Law, Sacramento 0 4 125 47 
Oakland College of Law, Oakland - 0 4 130 81 
Pacific Coast Univ., Lincoln College of Law, Bakersfield 0 5 239 11 
Pacific Coast Univ., College of Law, Los Angeles. 0 4 160 37 
St. Ignatius College, Law School, San Francisco. 2 4 160 266 
San Francisco Law School, San Francisco 0 4 179 207 
Southwestern Univ., School of Law, Long Beach... 0 4 154 15 
Southwestern Univ., School of Law, Los Angeles... 0 4 154 310 
Univ. of Santa Clara, College of Law, Santa Clara__ - 2 4 225 62 
Univ. of the West, Los Angeles College of Law, bow ‘Angeles 0 4 148 303 
Y. M. C. A. Golden Gate College of Law, San Francisco... 0 41% 100 98 
COLORADO 
Westminster Law School, Denver Pee Pe 2 3 125 91 
DISTRICT OF COLUMBIA 
a*George Washington University, Law School... _ 
Snautnhindeteniis 2 4 205 244 a*Georgetown Univ., School of Law geass 
eT 2 4 172 549 Howard Univ., School of Law (Colored) 
2 4 135 32 K. of C. Columbus Univ., School of Law _. : 
0 3 103 185 National Univ., Law School ..___/_______ 
har 0 3 167 1920 Washington College of Law 
0 3 122 0 3 1038 170 
ILLINOIS 
Chicago-Kent College of Law, Chicago 2 3 156 411 
Law Selool; Chicago 2 3 125 178 
a*De Paul Univ., College of Law, Chicago =» 2 4 175 276 
John Marshall Law School, Chicago 2 3 120 305 
Lincoln College of Law, Springfield =e 2 4 120 31 
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a*Loyola Univ., School of Law, Chicago __. - 2 4 180 175 
INDIANA 
Benjamin Harrison Law School, Indianapolis —.§ 0 2 90 187 oF 
KENTUCKY 
| 


Jefferson School of Law, Louisville _ 


0 2 125 156 

Simmons Univ., Dept. of Law, Louisville (Colored) _ Re ceediidedes 2 3 110 53 

Univ. of Louisville, School of Law, Louisville == 1 3 150 %3 
LOUISIANA 

Loyola Univ., College of Law, New Orleans == ss 2 4 170 72 
MARYLAND 

Univ. of Baltimore, School of Law, Baltimore - 0 3 150 ~ 363 

*Univ. of Maryland, School of Law, Baltimore = 2 4 152 112 
MASSACHUSETTS 

Boston College, Law School, Boston - 0 4 169 46 

Northeastern Univ., School of Law, Y. M. C. A., Boston _ 0 4 150 1019 

Northeastern Univ., School of Law, Y. M. C. A., Springfield 0 4 150 127 

Northeastern Univ., School of Law, Y. M. C. A., Worcester. 0 4 150 119 

Portia Law School, Boston (for women) 0 4 125 409 

Suffolk Law School, Boston 0 4 145 2245 
MICHIGAN 

Detroit City Law School, Detroit - 2 4 110 217 

Univ. of Detroit, College of Law, Detroit 2 4 195 78 

Y. M. C. A. Detroit College of Law, Detroit _ 1 4 115 905 
MINNESOTA 

Minneapolis College of Law, Minneapolis 0 4 100 131 

Minneapolis Y. M. C. A. College of Law, Minneapolis 0 4 90 65 

Minnesota College of Law, Minneapolis —.. . 9 4 100 215 

St. Paul College of Law, St. Paul. 0 4 100 225 


MISSOURI 
Benton College of Law, St. Louis 0 4 165 215 
City College of Law and Finance, St. Louis __ —_ : 0 4 125 189 
Kansas City School of Law, Kansas City ————eessi—‘i—~CSStS 0 4 120 677 
Missouri School of Accountancy and Law, St. Louis. ss 0 5 150 87 
0 4 


NEBRASKA 

Univ. of Omaha, The Night Law School, Omaha... 0 4 100 80 
NEW JERSEY 

Mercer Beasley School of Law, Newark 2 3 203 193 

New Jersey Law School, Newark _........-- 2 3 205 601 

South Jersey Law School, Camden ——— 2 4 160 216 
NEW YORK 

Fordham Univ., School of Law, New York ss 2 3 219 709 

New York Law School, New York _ 1 3 180 634 

New York Univ., School of Law, New York . eet 2 3 230 934 

St. John’s College, School of Law, Brooklyn 1 3 180 1937 

St. Lawrence Univ., Brooklyn Law School, Brooklyn —_ - 1 3 200 2017 
NORTH CAROLINA 

Wilmington Law School, Wilmington = 0 3 108 11 


OHIO 
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Cleveland Law School, Cleveland _. wits 

Columbus College of Law, Y. M. C. jie Columbus 
John Marshall School of Law, Cleveland —_ 

St. Xavier College of Law, Cincinnati _ ig 
University of Dayton, College of Law, Dayton 
Y. M. C. A. Night Law School, Cincinnati 

Y. M. C. A. School of Law, Dayton... 

Y. M. C. A. College of Law, Youngstown 


OKLAHOMA 
Tulsa Law School, Tulsa - 
OREGON 
Northwestern College of Law, Portland... 
Williamette Univ., College of Law, Salem 
PENNSYLVANIA 
Duquesne Univ., School of Law, Pittsburgh 
Philadelphia College of Law, Philadelphia __ 
Temple Univ., School of Law, Philadelphia _ 
RHODE ISLAND 
Northeastern Univ., Y. M. C. A. School of Law, Providence 
TENNESSEE 


Chattanooga College of Law, Chattanooga 
Univ. of Memphis, Law School, Memphis 
Y. M. C. A. Law School, Nashville 


TEXAS 

Houston Law School, Houston _ 

Jefferson School of Law, Dallas _ = 

Y. M. C. A. Soth Texas School of Law, Houston . 
VIRGINIA 


*Univ of Richmond, Williams School of Law, Richmond 
Virginia Union Univ., Law Dept., Richmond (Color cd) 


WASHINGTON 
Gonzaga Univ., School of Law, Spokane _ _ 
Average tuition in night schools, $145. 
Total enrollments in night schools, 24,556. 
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DIGEST OF FEDERAL CASES 


Copyright, 1930, by West Publishing Company 


This Digest consists of syllabi of the United States District Court, Circuit Court of Appeals and Supreme 
Court opinions reported in full in the Federal Reporter and Supreme Court Reporter published by the West 


Publishing Company. 


A printed report of any case digested herein reported in the Federal Reporter or the Supreme Court 
Reporter may be obtained for 25e by addressing the West Publishing Company, St. Paul, Minnesota. 


TUTEWILER v. GUARDIAN LIFE INS. CO. OF 
AMERICA. 
No. 5667 
42 F (2d) 208, 
Circuit Court of Appeals, Fifth Circuit, May 23, 
1930. 

“That physician might have been honestly 
mistaken in diagnosis and treatment of insured 
would not prevent concealment of consultation 

723). 

“Directed verdict for defendant would be 
proper, where trial judge would have been justi- 
fied in setting aside verdict if returned for plain- 
tiff. 

“Evidence in suit on life policy held to con- 
clusively show insured’s fraud in failing to dis- 
close fact of consulting physician, warranting di- 
rected verdict.” 


BANK OF BAY BISCAYNE et al v. HANKINS et al. 
No. 5949. 
42 F. (2d) 209 

Circuit Court of Appeals, Fifth Circuit, July 9, 
1939. 

Court should interfere with supervision by auth- 
orized official over affairs of insolvent state bank only 
in perfectly clear cases. - 

Order appointing receiver to control assets of in- 
solvent state bank, in place of comptroller acting un- 
der statutory authority, held unwarranted (Comp. 
Gen. Laws Supp. Fla. 1930, § 6102 et seq.) 

“Plaintiff in the bill was only a depositor with 
the bank in the amount of $4,186.75. The bank was 
closéd by the state comptroller because of admit- 
ted insolvency, and its affairs were taken over 
by him under Comp. Gen. Laws Supp. Fla. 1930, 
§ 6102 et seq., with a view to its ultimate liqui- 


dation and the distribution of its assets. The order | 


of the trial court in effect enjoined the comp- 
troller from carrying on liqudation under the pro- 
visions of the Florida laws.” 


FLORIDA EAST COAST RY. CO. v. CLARK. 
No. 5837. 
42 F (2d) 216. 


Circuit Court of Appeals, Fifth Circuit, July 12, 
1930. 


Negligence in using overworn and insecurely fast- 
ened rail on curve resulting in derailment and death 
of engineer held for jury under evidence (Federal Em- 
ployers’ Liability Act (45 USCA §§ 51-59)). 

“Plaintiff alleged negligence in use of over- 
worn and insecurely fastened rail on curve. Evi- 
dence showed that because rail was insecurely 
fastened there was enough play to allow rail to 
cant and cause track to spread sufficiently to de- 
rail engine when train proceeded on curve at usual 
rate of speed.” 


FORD V. KLINE, Acting Deputy of Customs, et al. 
No. 1374. 
42 F (2d) 558. 

District Court, S. D. Florida, May 9, 1930. 

Coast guard may, on probable cause, stop vessel 
on high seas when sailing under American flag, and 
may search and seize vessel on discovering contraband 
liquor therein. 

Vessel of American registry sailing on high seas 
under number given by American collector of customs 
held subject to seizure and forfeiture for transporting 
prohibited liquors (46 USCA §§ 288, 325.). 

“Designation number given the boat by the 
collector of customs authorized it to be used and 
enjoyed for livelihood purposes in trade, but sub- 
ject to United States laws. The liquor trade was 
especially proscribed. The boat, when seized, con- 
tained liquor, and had no clearance papers or ship- 
ping papers, and was not registered under the 

British law for trade in intoxicating liquors. 46 

USCA § 325, provides for forfeiture of licensed 

vessel employed for trade other than that for 

which she is licensed.” 

Where vessel was lawfully forfeited, court had no 
jurisdiction to entertain proceedings for restoration 
(46 USCA § 325). 

Owner of vessel desiring to engage in liquor busi- 
ness between foreign ports should surrender American 
registry and register under foreign law.” 


EQUITABLE LIFE ASSUR SOC. OF U. S. v. 
SCHWARTZ, et al. 
No. 5751. 
42 F (2d) 646 
Circuit Court of Appeals, Fifth Circuit, July 23, 
1930. 


{ 
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Circuit Court of Appeals may in equity case re- 
view evidence and render such judgment as may be 
just. 

Insured’s concealment at time of application that 
he had been treated for Bright’s disease and enlarged 
heart, and failure to disclose poor health, authorized 
insurer’s cancellation of policy. 

Conformity Act has no application to proceedings 
in equity in federal courts (28 USCA § 724). 

Date of filing bill and issuance of process marks 
commencement of suit in equity where process is sub- 
sequently served (Equity Rules 7, 12, 15 (28 USCA 
§ 723 )). 

Equity suit was brought in time, where bill was 
filed two days before limitation expired and subpoena 
was issued to all defendants on that day and was there- 
after served within reasonable time (Equity Rules 7, 
12, 15 (28 USCA § 723)). 

“It did not appear that plaintiff was guilty of 
laches in procuring the issuance of service of pro- 
cess or that he did not honestly intend to prose- 
cute the suit. Under these circumstances, the fact 
that service of process was not actually completed 
until after the limitation period expired was im- 
material. 


WEEKS v. PRATT, ET AL. (two cases). 
Nos. 5729, 5795. 
43 F (2d) 53. 

Circuit Court of Appeals, Fifth Circuit, Sept. 5, 
1930. 

On appeal in equity case, reviewing court may ren- 
der such decree as is just and proper. 

Equity court has discretion to grant or withhold 
specific performance. 

Equity will not lend its aid to enforcement of con- 
tract unless contract is fair and just and based on 
adequate consideration. 

Plaintiffs contracting with defendant for acqui- 
sition through corporate form of 49 per cent. interest 
in defendant’s fuel-saving device in return for pay- 
ments into corporation should, under evidence, be de- 


nied specific performance on ground contract was un- 


conscionable. 

Defendant’s inventions related to fuel-saving 
device in internal combustion engines and a new 
automobile fuel which would effect a tremendous 
saving in the cost of operating automobiles. There 
was testimony in the record that the inventions 
were worth from $40,000,000 to $1,C90,000,000. 
Under the contract, the plaintiff merely paid into 
the corporation $100,000 in cash for preferred 
stock and performed certain engineering and oth- 
er services and made other expenditures which 
were to be reimbursed by the corporation. Defend- 
ant was to receive 51 per cent. of the common 


stock so as to give him control, but the contract 

provided that two-thirds of the directors must 

concur in any important administrative act, and 
further required defendant to perform personal 
services. The court found the contract not fair 

_ to defendant, and that the consideration to him 
was so grossly inadequate as to render the con- 
tract unconscionable. 

Gross inadequacy of consideration will prevent 
specific performance of contract, regardless of actual 
fraud. 

Equity will not enforce part of contract alone 
unless it can be separated from remainder without 
changing contract in any essential particular. 

Contract for personal services may not be en- 
forced by compelling rendition of such services. 


UNITED STATES V. FORD COUPE AUTOMOBILE. 
No. 3460. 
43 F (2d) 212. 

District Court, S. D. Florida, Aug. 7, 1930. 

Government, having charged defendant with 
transporting liquor, held precluded from seeking for- 
feiture of automobile for violation of customs law (Na- 
tional Prohibition Act, tit. 2, § 26 (27 UCSA § 40); 19 
USCA §§ 482, 483). 

“Rev. St. §$ 3061, 3062 (19 USCA 88 482, 

483), provide for seizure and forfeiture of mer- 
chandise imported contrary to law, while the Na- 
tional Prohibition Act, tit. 2, § 26 (27 USCA § 
49), also provides for forfeiture, but protects in- 
terests of innocent third persons. Proceedings by 
the government to forfeit the automobile under 
the customs section could not be taken, on account 
of the indictment found against defendant for 
using the automobile for unlawfully transporting 
liquor.” 

That defendant charged with transportation of in- 
toxicating liquor was fugitive from justice did not 
authorize proceedings by government to forfeit auto- 
mobile under customs laws (National Prohibition Act, 
tit. 2, § 26 (27 USCA § 40); 19 USCA 8§ 482, 483). 


BALL V. BANK OF BAY BISCAYNE ET AL. 
No. 865. 
43 F (2d) 214. 

District Court. S. D. Florida, Aug. 13, 1930. 

Federal Courts are as earnest in upholding their 
jurisdictional powers as in denying the same where 
jurisdiction does not appear. 

Question of absence of justiciable controversy re- 
quiring dismissal of suit may be presented by motion 
or affidavits (Jud. Code § 37 (28 USCA § 80)). 

Bill in aid of collection of complainant’s judgment 
against bank should not be treated as class bill, where 
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title and allegations thereof related only to complain- 
ant. 

Bill to aid collection of complainant’s judgment 
against bank should be dismissed where judgment has 
been paid and money was at complainant’s disposal in 
registry of state court (Jud. Code § 37 (28 USCA § 
80)). 

The bill alleged that liquidation of the as- 
sets of the bank was not in good faith and that 
the assets would not be conserved for the bene- 
fit of creditors, and sought the appointment of a 
receiver. It appeared, however, that complainant 
had an adequate remedy at law upon surety bond 
given to enjoin execution, and that the judgment 
had been actually paid. Judicial Code § 37 (28 
USCA § 80), provides that in any case commenced 
in District Court or removed from state court, 
court shall dismiss suit on showing at any time 
after suit has been brought that it does not really 
and substantially involve a dispute or controversy 
within the court’s jurisdiction. 

In suit by judgment creditor against bank for ap- 
pointment of receiver, one in possession of bank’s as- 
sets as liquidator under state comptroller held neces- 
sary party. 

Statute permitting creditors who have instituted 
action against bank to bring creditors’ bill cannot en- 
large equitable jurisdiction of federal court (Comp. 
Gen. Laws Fla. 1927, § 5035; Jud. Code § 37 (28 USCA 
§ 80)). 

Limitation on jurisdiction of federal equity courts, 
where complainant has adequate legal remedy, cannot 
be altered by state statute (Equity Rules 37, 38 (28 
USCA § 723)). 

Intervention by simple contract creditors in judg- 
ment creditor’s suit against bank for appointment of 
receiver could not prevent dismissal, where case be- 
came moot (Jud. Code § 37 (28 USCA § 80)). 

Equity court should dismiss case where further 
proceedings appear unnecessary or unavailing (Jud. 
Code § 37 (28 USCA § 80). 


TAMPA SHIPBUILDING & ENGINEERING CO. V. 

GENERAL CONST. CO. 

No. 5677. 
43 F (2d) 309. 

Circuit Court of Appeals, Fifth Circuit, Sept. 6, 
1930. 

Letter embodying contract for sale and delivery of 
base rock for causeway held sufficient “memorandum” 
under statute of frauds. 

“Letter from buyer to seller stated that ‘this 
will be your order for base rock for 22nd St. 
Causeway, the price for same to be $1 per cubic 
yard as measured in our trucks. We to load same, 
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Rock to be delivered to us at your property be- 
tween’ designated streets on terms of 30 days and 
to be delivered as desired. Seller by letter ac- 
knowledged order by number and enclosed copy of 
letter written to third person, which showed that 
certain rock had also been sold to third person and 
stated that buyer was to have priority for rock 
needed for designated purpose. Subsequently buy- 
er again wrote to seller seeking assurance that 
rock would not be sold to others until it got suf- 
ficient quantity for purpose needed and described 
in original letter, to which seller replied that it 
had arranged for priority with third person for 
rock needed by buyer. 

“Memorandum” required by statute of frauds may 
be supplied by papers explicitly referred to in that 
signed by person sought to be charged. 

Contract embodied in letters held to require seller 
to furnish sufficient base rock for designated cause- 
way, whether seller had it on hand or not. 

Contract for one’s needs for particular enterprise 
is sufficiently definite, and is not unilateral. 

Where rock sold was capable of inspection and 
was not seller’s product, no implied warranty of quality 
exists, but rule of caveat emptor applies. 

If unascertained rock is sold for particular use 
known to seller, latter would be required to furnish 
rock suitable for that use. 

Words, “date wanted—as desired,” used in con- 
tract for sale of rock for causeway, held to sufficiently 
fix time for delivery. 

Declaration based on contract for sale of base 
rock held demurrable on ground of vagueness, indef- 
initeness, and uncertainty in matter of quantity to be 
delivered. 

Declaration alleged that defendant agreed to 
sell and plaintiff to buy “a certain pile of base 
rock containing approximately 25,000 tons,” which 
was not delivered. Bill of particulars attached to 
declaration showed amount of money expended by 
plaintiff for rock for work in question and freight 
and demurrage thereon and difference between 
that and contract price, leaving a balance due 
plaintiff. Cause of action thus alleged was that 
a particular pile of rock, containing about 25,000 
tons, was sold, but not delivered. Exhibits consist- 
ing of letters embodying contract showed that 
defendant agreed to deliver and plaintiff agreed 
to buy sufficient hase rock for “22nd St. Cause- 
way,” which plaintiff was under contract to con- 
struct. 

Error in admitting buyer’s office copy of order 
in buyer’s action for breach of contract held cured by 
testimony showing seller received order. 

Buyer’s office copy was a carbon duplicate. 
and was not in a legal sense a duplicate original, 
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but only a copy. Paper sent to and received by 
seller was original evidence of communication. 
constituting order in question. “Duplicates” exist 
only when two instruments have both been recog- 
nized and established by parties concerned as evi- 
dence of their act. 

If sale was of whole or part of particular pile of 
rock open to examination, real quality would measure 
damage for breach of contract. 

Word “causeway”, used in contract for sale of 
base rock, means elevated roadway over marshy 
ground, especially approach to bridge. 

Buyer of rock had public contract to build 
bridge at foot of Twenty-second street, in East 
Tampa, Fla., with approaches to it over lowland. 
and also to build about 514 miles of paved road. 
some a continuation of Twenty-second Street, and 
some not, but entire job was known as the “22nd 
Street Causeway Job’. It was shown that manager 
of seller was familiar with project and had seen 
specifications for it. 

Party asserting that words in sale contract have 
meaning different from ordinary one must prove it 


by clear, distinct, and irresistible evidence. 


FAIRBANKS, MORSE & CO. V. HIGHLAND GLADES 

DRAINAGE DIST. 

No. 895. 
43 F (2d) 867. 

District Court, S. D. Florida, July 28, 1930. 

Defense of ultra vires as applied to corporations 
should not be permitted to defeat ends of justice. 

Defense of ultra vires held not available to cor- 
porate drainage district to defeat liability for machin- 
ery purchased, where corporation had general powers 
in drainage district. 

The corporation purchased the machinery un- 
der conditional sales contract and held the prop- 
erty without repudiating the contract or asserting 
any adverse claim when demand for its return 
was made, and set up doctrine of ultra vires as 
defense in replevin action by seller. 

Cause of action to replevy goods sold drainage dis- 
trict conditionally did not accrue, within limitation 
provision, until demand was made. 
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OPINIONS OF THE ATTORNEY GENERAL 


January 15, 1931. 
Hon. H. C. Kennedy, 
Justice of the Peace, 
Melbourne, Florida. 
In Re: Operation of Motor Vehicles on Public Highways 
Without Automobile Tags—Right of Dealers To 
Do So. 
Dear Sir: 

This is in answer to your letter of January 13th 
on the above subject. 

The law requires that every automobile operated 
over the public highways of the State of Florida shall 
have affixed thereto a distinctive number and tag is- 
sued by the State authorities (Section 1291, Compiled 
General Laws). 

No exception is made to permit an automobile 
dealer to operate a new automobile on the public high- 
ways without either a dealer’s tag, temporary tag, or 
a tag for the particular car being operated, that is, 
without any tag at all. 

On the contrary, the purpose of having dealers’ 
tags issued is to take care of situations like this, in or- 
der that every automobile operated on the highways, 
whether by dealers or otherwise, shall have affixed 
thereto at the time of operation, a distinctive tag 
either in the form of a dealers’ tag, temporary tag, or 
regular tag covering such operation. 

It may be emphatically stated that dealers have 
no more right to operate an automobile without a tag 
of some kind than anvbody else. In fact, all cars in 
transit using the highways should have tags thereon, 
unless such cars in transit are being hauled, rather than 
being operated. The penalty for violating this law is 
that prescribed by Section 7792, Compiled General 
Laws, which is a fine not exceeding $100 or imprison- 
ment not exceeding three months or both. 

Trusting this answers your inquiry, I am 

Yours very truly, 

FRED H. DAVIS, 
Attorney General. 


January 15, 1931. 
Hon. George I. Fullerton, 
Attorney at Law, 
Smyrna, Florida. 
In Re: Requirements for Voluntary Liquidation of 
Banks and Trust Companies. 
Dear Mr. Fullerton: 

This will answer your letter of January 14th ask- 
ing my opinion as to what time the notice referred 
to in Section 6110, Compiled General Laws, relating 
to the voluntary liquidation of banks should be pub- 
lished. That is, whether it should be published immedi- 
ately after the vote is taken to go into liquidation, or 


at any time within the three years which a bank has 
to wind up its affairs. 

In answer to your inquiry I will state that the 
statute has generally been construed as requiring the 
publication of the notice to be made as soon as con- 
venient after the vote is taken to go into voluntary 
liquidation, and after the Comptroller has been furn- 
ished with a full and complete detailed statement of 
the affairs of the bank or banking company as required 
by Section 6111 and the Comptroller has indicated his 
acceptance of such report as being in compliance with 
the statute. 

In other words, a bank desiring to go into volun- 
tary liquidation may do so by a vote of its stockholders 
owning two-thirds of its stock, and upon making a re- 
port of the affairs of the bank to the Comptroller and 
securing his approval in connection therewith, after 
which the notice required by Section 6110, Compiled 
General Laws, is required to be published for a period 
of two months in order that all those who have an 
interest in the liquidation of the bank may be advised 
of the change in the bank’s status and take appropri- 
ate proceedings to protect their interests, whatever 
they may be. 

While the statute prescribes no definite time for 
beginning the publication of this notice, it is obvious 
that it should not begin prior to the time the Comp- 
troller receives and approves the statement furnished 
him under Section 6111, nor should it be deferred until 
such a late date as to amount to an unreasonable post- 
ponement equivalent to an abandonment of the orig- 
inal intention to liquidate as voted for by the stock- 
holders. 

Trusting this answers your letter, and with best 
wishes for the New Year, I am 

Yours very truly, 

FRED H. DAVIS, 
Attorney General. 


January 16th, 1931. 
Hon. C. G. Oldfather, 
Superintendent Public Instruction, 
St. Augustine, Florida. 
IN RE: SCHOOL ATTENDANCE—RIGHT OF CHIL- 

DREN WHO BECOME OF LEGAL SCHOOL AGE 

TO BEGIN SCHOOL IN MIDDLE OF TERM. 
Dear Sir: 

This is in answer to your letter of January 12th 
regarding the above subject. ; 

My opinion has been expressed in the past to the 
effect that while a school child had no legal right to 
demand entrance into the public schools unless he was 
of legal age at the beginning of the term, that never- 
theless, that was no legal prohibition against his being 
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admitted when he did become of legal school age during 
the course of the school term, and that it was discre- 
tionary with the County Board of Public Instruction 
as to whether those who were not of school age when 
the term began should be admitted during the course 
of the term. The Board certainly has power to provide 
for this without violating any statutory prohibition in 
so doing. 

Trusting this answers your inquiry, I am 

Yours very truly, 

FRED H. DAVIS, 
Attorney General. 


January 16th, 1931. 
Mr. Albert T. Mayberry, 
519 Orange Avenue, 
Daytona Beach, Florida. 
IN RE: VETERANS EXEMPTION. 
Dear Sir: 

I am returning herewith the Veteran’s Bureau let- 
ter sent to me with your communication of January 
12th on the above subject. I am also enclosing a pam- 
phlet which gives a statement of the law governing dis- 
abilities generally. 

I notice that the Government states that your dis- 
ability rating is allowed for insurance purposes only. 
This being true, you will have no right to a property 
tax exemption on account of such disability, although 
you might have the right to engage in some business 
without paying a license because of your present dis- 
ability. 

You will understand that I am not permitted to 
render official opinions on the status of any particular 
claimant, and what I have said in the foregoing part of 
this letter is purely of an unofficial character. 

Trusting this may be of service to you, I am 

Yours very truly, 

FRED H, DAVIS, 
Attorney General. 


January 16th, 1931. 

Mr. O. N. Griffin, : 

Wewahitchka, Florida. 

IN RE: LIABILITY FOR LICENSE OF AUTOMO- 
BILE TRUCK WHEN OWNED BY DISABLED 
VETERAN. 

Dear Sir: 

Replying to your letter of January 7th, I am hand- 
ing you herewith copy of the law which relates to ex- 
empt.ons for disabled veterans. 

You will notice by reading this law that disabled 
veterans are entitled to no exemption on trucks of any 
kind. The only exemption they are entitled to insofar 
as the automobile license tax is concerned is an exemp- 
tion on a passenger carrying automobile, not in excess 


of five passenger capacity when used for hire, in which 
case a private tax is all that is required. 

From the papers you sent with your letter, it ap- 
pears that while you were allowed such an exemption 
as you mention on your truck last year, that such ex- 
emption was improperly allowed, because it was allow- 
ed in the face of the law which limits the allowance 
to passenger carrying vehicles only, as you will see by 
reading the law which I enclose. 

This is no mere opinion of mine but is a statute 
of the state which covers this subject. 

There is another law which says that if taxes 
which should have been collected are not collected and 
the same is discovered the following year, it shall be 
the duty of the Motor Vehicle Commissioner to collect 
such tax the next succeeding year. That is the reason 
the Motor Vehicle Commissioner is now attempting 
to back tax you for last year’s taxes. 

I would suggest that you take the matter up with 
the Motor Vehicle Commissioner as to whether or not 
the back taxes apply in your particular case. I can not 
give you an opinion on the subject without a request 
from the Commissioner. 

I am returning herewith all the papers you sub- 
mitted in your letter. 

Yours very truly, 

FRED H. DAVIS, 
Attorney General. 


January 17, 1931. 
Hon. Fred D. Bryant, 
Gainesville, Florida. 
In Re: Sale of Tax Certificates Under the 1929 Act. 
Dear Mr. Bryant: 

Your letter of January 7th has been called to 
my attention since my return from Washington. 

I will answer the several questions propounded 
as follows: 

1. The law requires that tax certificates “shall 
be sold at the highest price bid for the same.” See 
Section 42, Chapter 14572. Therefore, where the owner 
of land makes a bid for the face of the certificates less 


‘interest, penalties, etc. and another person bids the 


face of the certificate plus interest and penalties, the 
person who bids the face of the certificate plus inter- 
est and penalties is entitled to the certificate. 

The 1929 law gave delinquent tax payers ample op- 
portunity to adjust their affairs before the powers un- 
der Section 42 were to be exercised. If they are now 
outbid by someone else, no one is to blame but them- 
selves. By waiting this long they have taken the risk 
of having someone else buy the certificate. 

By competitive bids I do not think that the law 
means necessarily sealed bids. I think that in a situ- 
ation such as you mention in your first question, the 
owner would have the right to make another offer 
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for the purpose of outbidding the other man, if he 
wished to. This would be a sort of auction, but at the 
same time would not violate the terms of the Act as 
I read it. 

2. In answering your second question, it must be 
borne in mind that under the Supreme Court opinion 
and under the law, itself, all tax certificates which are 
offered for sale under Chapter 14572 are those certifi- 
cates which are more than two years old and under 
which title has vested in the State to the land describ- 
ed therein. 

The State in selling the certificate is really sell- 
ing a vested interest in the land covered by the cer- 
tificate. Consequently, if the certificates when offered 
on competitive bids bring in money more than the 
amount of the taxes, penalties and costs, the surplus 
is to be distributed pro rata to the various funds rep- 
resented by the tax certificate. In short, this sur- 
plus belongs to the State, because the title to the land 
under the certificate was vested in the State. 

Therefore, where an individual not the owner of 
land bids more than the face of the certificate, etc. 
and the owner of the property only bids the face of 
the certificate, the owner of the land is required to 
outbid the outside bidder or the certificate must be 
sold to the bidder who offers the most. 

The surplus, as I have stated above, goes to the 
State and county in the same proportion as the re- 
mainder of the certificate. 

' 3. Under the instructions sent out by the Comp- 
troller, a preference is to be given to the land owner, 
but such preference can only be given when the land 
owner and an outsider offer equal bids. The land own- 
ers have had since the legislative session of 1929 to 
get these matters adjusted on the most favorable 
terms that have ever been offered delinquent tax pay- 
ers in the history of Florida. While State authorities 
are anxious to still help the land owners as much as 
possible, the law must be adhered to with some de- 
gree of consistency, or charges of favoritism and pos- 
sible injunction suits will arise. 

4. The right of an owner to redeem his property 
is still vested in him by law up till the time a tax deed 
is actually issued or a decree of foreclosure finally 
granted. Therefore, where an outside bidder outbids 
the owner and obtains a certificate, the owner still 
has the right to redeem the property from the certifi- 
cate by paying the face amount thereof plus interest, 
penalties and costs. This fact would preclude the prob- 
ability that any outsider will bid more than the face 
of a certificate plus interest, penalties and costs. 

If the land owner waits until after advertisement 
for tax deed is started, he must not only pay the face 
of the certificate plus interest, penalties and costs, 
but must pay eight percent thereon in addition. If 
he waits until after foreclosure is started he must pay 


an attorney’s fee and court costs. Otherwise he can 
redeem on the usual basis prescribed by law. 

5. There is nothing in the statute to require seal- 
ed bids. Whether the bids shall be sealed or not is 
largely within the discretion of the clerk. The law sim- 
ply provides for competitive bids, and these competitive 
bids may be sealed or may be handled in the form of 
a sort of auction, as the clerk having them in charge 
deems best. 

In connection with redémptions, I suggest that you 
read the recent case of the Supreme Court, State ex 
rel Comfort vs Leatherman, 128 So 21. 

Trusting this answers your letter, and regretting 
that my absence from the city prevented an earlier 
reply, I am 

Yours very truly, 

FRED H. DAVIS, 
Attorney General. 


January 19, 1931. 
Mr. M. C. Broom, 


c/o 8. C. Taylor Co., 

10 Ocean Street, 

Jacksonville, Florida. 

In Re: Permissible Rate of Interest on Small Loans. 
Dear Sir: 

This is in answer to your letter of January 8th 
regarding the above subject. 

Under the laws of Florida companies may obtain 
a special license permitting them to charge a rate of 
interest on small loans of less than $300 not to ex- 
ceed 314% per month, which interest shall not be pay- 
able in advance or compounded, and shall be comput- 
ed only on unpaid balances. Any person who violates 
this law is subject to a fine of $500 and six months 
imprisonment for such violation. He will also find him- 
self unable to enforce the payment of the ioan in the 
courts. 

In this connection it must be remembered that the 
foregoing law only applies to those companies which 
have a special license to do a small loan business. Where 
the special license for doing a small loan business does 
not exist, then the highest rate of interest which may 
be charged is 10% a year. 

Trusting this explains the law on the subject in 
accordance with your request, I am 

Yours very truly, 

FRED H. DAVIS, 
Attorney General. 


January 19, 1931. 


Mr. Joseph J. Wilson, 

Editor Citrus County Chronicle, 

Inverness, Florida. 

In Re: Procurement of Automobile License Tags in 
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Counties Other than Counties of the Residence of 
Owners. 
Dear Mr. Wilson: 

This is in answer to your letter of January 9th 
on the above subject. 

Insofar as ad valorem taxes are concerned, the 
law does not permit an automobile owner to leave 
the county where he usually resides and give in his 
automobile in some other county for the purposes of 
paying ad valorem taxes at a lower rate than he would 
have to pay in his own county. If this has been done 
in any case, the owner of the automobile who has done 
this will receive no protection from being forced to 
pay the taxes again in the county where they should 
have been paid, even though he has already obtained 
a license tag on the strength of taxes illegally paid in 
another county. 

I realize that quite a great deal of this has been 
done, and in some instances there may have been some 
excuse for it. As for example, where a man has moved 
from one end of the State to another and does not 
want to send back to the county from which he moved 
in order to get a tax receipt. 

At the same time, a wholesale practice of automo- 
bile owners going from their own counties into ad- 
joining counties to secure a reduction in ad valorem 
taxes is not only against the law, but will simply 
result in such owners being compelled to pay the 
taxes again in the event that the tax collectors of 
their counties of residence see fit to have their cars 
levied upon to satisfy taxes lawfully assessed in the 
counties where the cars were usually kept. 

If a car has once been lawfully assessed and put 
on the books of Citrus County a similar assessment 
made and paid in Hernando or any adjoining county 
might enable the man to get a tag, but it will not 
exempt the car from being levied on to satisfy the tax 
in Citrus county, thereby compelling the owner to pay 
a double tax on the same car. 

I make this explanation in order that all may be 
advised as to the possible consequences of pursuing 
the practice which you refer to in your letter. 

Yours very truly, 

FRED H. DAVIS, 
Attorney General. 


January 19, 1931. 
Hon. C. T. Porter, 


Tax Collector, 

Panama City, Florida. 

In Re: Liability of Enlisted Soldiers in the Army and 
Navy and Enlisted Members of Immigration Pa- 
trol for Personal Taxes on Automobiles. 

Dear Mr. Porter: 


This is in answer to your letter of January 9th 
on the above subject. 


Section 893, Compiled General Laws, defines per- 
sonal property subject to taxation as being “all per- 
sonal property belonging to persons residing in this 
State, not hereby exempt therefrom”’. 

An enlisted soldier in the Army or Navy as well 
as an enlisted man in the Federal Immigration Patrol 
is not considered as residing in Florida merely because 
he is temporarily stationed here, because he is sub- 
ject to be moved on orders to any part of the United 
States at any time without his consent and without 
notice. Therefore, it cannot be said that insofar as 
personal property taxes are concerned that automobiles 
owned by such enlisted soldiers in the Army and Navy 
or enlisted members of the Immigration Patrol are 
subject to taxation in Florida. 

Of course, if a man is a citizen and resident of 
Florida his citizenship and residence here renders him 
subject to taxation on his property in this State, and 
the mere fact that he has joined the Army or Navy 
or procured a job with the Immigration Patrol will 
not exempt him. In short, the question is decided not 
on a question of exemption, but rather on the question 
of residence for taxation purposes. 

Trusting this answers your letter, I am 

Yours very truly, 

FRED H. DAVIS, 
Attorney General. 


January 19, 1931. 
Hon. Lloyd C. Powell, 


County Judge, 

Crestview, Florida. 

In Re: Issuance of Commitments By County Judge. 
Dear Sir: 

This is in answer to your letter of January 9th on 
the above subject. 

I think it is a better practice for the county judge 
to issue a commitment in every case where he imposes 
a fine in his court. This furnishes a record of the 
transaction and enables the sheriff to collect the 
amount of fine and costs and release the prisoner 
upon payment. 

Strictly speaking, however, where a person is fin- 
ed in open court, and immediately pays his fine be- 
fore being taken in custody by the sheriff to enforce 
payment of it the issuance of a commitment is un- 
necessary. 

Sections 8442-8445 must be construed in connec- 
tion with Section 8425, Compiled General Laws. As will 
be noted from these Sections, the statutes contemplate 
that where a fine is imposed the prisoner is entitled 
to twenty-four hours to pay the same before he is put 
to serving the alternative sentence. 

Fines paid in open court at the time of sentence 
should be paid to the county judge, while fines paid 
afterwards should be paid to the sheriff pursuant to a 
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commitment to be issued by the county judge. 
Trusting these views will be helpful to you, I am 
Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


January 19, 1931. 
Hon. Thomas Sale, 


Attorney at Law, 

Suite 4, Gay Building, 

Panama City, Florida. 

In Re: Right of Municipal Corporation to Use Portion 
of Sinking Fund to Pay Interest Coupons of Out- 
standing Bonds. 

Dear Mr. Sale: 

This is in answer to your letter of January 9th 
on the above subject. 

The question presented is whether or not the city 
commission of a municipality is authorized to spend 
money or any portion thereof now in a bond sinking 
fund by using the same to pay the interest coupons 
on various bond issues which could otherwise not be 
made except by the use of the sinking fund. 

I regret to advise that I see no way in which this 
kind of expenditure can be justified in law. The whole 
theory of a sinking fund is that it is a trust fund cre- 
ated for the benefit of the bond holders and is to be 
applied solely to the retirement of the principal of the 
bonds. All money placed in a sinking fund from the 
time it is placed in such fund ipso facto gives rise to 
a property right in same to all bond holders who are 
holders of outstanding bonds. Persons or officials hav- 
ing control of a sinking fund are deemed trustees there- 
of for the benefit of the bond holders and have no 
authority to use the same for any purpose except ap- 
plying on the principal of the bonds without the con- 
sent of the bond holders. 

The payment of interest is not a proper charge 
to be paid out of a sinking fund. The principles of law 
upon which Harrell vs. Woodbury, 56 So. 297, was de- 
cided would control in a case of this kind. While no 
bond fund was there involved this case makes it clear 
that tax moneys raised for particular purposes must 
be used for those purposes and cannot be used for 
anything else. This is especially true in the case of 
sinking funds. 

Yours very truly, 


FRED H. DAVIS, 
Attorney General. 


January 20, 1931. 
Hon. E. S. Vredelius, 


Chairman County Board of 
Public Instruction, 
Valkaria, Florida. 


In Re: Authority of County Board of Public Instruc- 
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tion to Employ and Pay for Public Nurse With 
County School Funds. 
Dear Sir: 

The Constitution and laws of the State contem- 
plate and require that public school funds shall be ex- 
pended solely for the support and maintenance of pub- 
lic free schools. At the same time, it has been general- 
ly recognized both by the court decisions and by de- 
partmental practice that the support and maintenance 
of public free schools includes the employment of those 
needful functionaries that are indispensable to a well 
managed school system in addition to the teachers who 
render instruction in the school. 

For example, the Supreme Court has recently up- 
held the right to use school funds to pay for the trans- 
portation of children to school. It has also upheld the 
right in another case from Duval County to use the 
school funds to pay for book keepers, business man- 
agers, and the like necessary to be employed in con- 
nection with the operation of a large scale school sys- 
tem. 

On the same principle it would appear that where 
proper provision is made in the county school budget 
for same that the county school authorities have the 
right to make an appropriation of money to employ 
and maintain a public health nurse to supervise and 
look after the health and physical welfare of the school 
children of the county. 

I am therefore of the opinion that there is noth- 
ing illegal in the expenditure of county school funds 
for a county school nurse. Where, however, the county 
nurse is not employed to look after school children 
only, but is employed to act as a general county nurse, 
the payment of the salary of such nurse out of school 
funds would be clearly contrary to law. 

Yours very truly, 

FRED H. DAVIS, 
Attorney General. 


January 19, 1931. 
Hon. A. L. Summers, 
County Commissioners, 
Estiffanulga, Florida. 
In Re: Right of County Commissioners to Dispense 

With Services of County Prosecuting Attorney. 
Dear Sir: 

This is in answer to your letter of January 19th 
on the above subject. 

In 1925 the Legislature so amended the law relat- 
ing to the appointment of a county prosecuting at- 
torney as to make it mandatory that such an attor- 
ney be appointed. This law reads as follows: 

“The board of county commissioners of the 
several and respective counties of the State of 
Florida wherein there shall be no county court or 
criminal court of record or court of record for the 
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trial of criminal causes, are hereby empowered 
and required to employ an attorney at Iaw to 
prosecute all persons, firms and corporations, 
charged with the commission of any kind of of- 
fense against the laws of the State in or before 
the county judge’s court.” See Section 1 of Chap- 

ter 10206, Acts of 1925. 

You will notice that the language of the above 
law “requires” the county commissioners to employ a 
county prosecuting attorney. I am therefore of the 
opinion that the county commissioners have no auth- 
ority to do other than carry out the statute. 

Trusting this answers your inquiry, I am 

Yours very truly, 

FRED H. DAVIS, 
Attorney General. 


January 21, 1931. 
Editor Clay County Crescent, 


Green Cove Springs, Florida. 

In Re: Right of County Official to Receive Commis- 
sions on Legal Advertising Passing Through His 
Hands. 

Dear Sir: 


This will answer your inquiry of January 19th on 
the above subject. 


Section 7486, Compiled General Laws, reads as 
follows: 

“It shall be unlawful for any officer, State, 
county or municipal, or any public appointee, or 
any deputy of any such officer or appointee, to 
exact or accept any reward, compensation, or other 
remuneration other than those provided by law, 
from any person whatsoever for the performance 
non-performance or violation of any law, rule or 
regulation that may be incumbent upon the said 
officer or appointee to administrator, respect, per- 
form, execute or to have executed. Provided, that 
nothing herein shall be construed so as to pre- 
clude a sheriff or his deputies, city marshall or 
policeman from accepting rewards or remunera- 
tion for services performed in apprehending any 
criminal.” 

The penalty for violating the foregoing statute 
is imprisonment in the State Prison not exceeding ten 
years or fine not exceeding $1,000, or both such fine 
and imprisonment. 

Another statute provides that the practice of re- 
ceiving commissions and the like shall be deemed a 
misdemeanor in office, and punishable under Section 
7489. It is clear that the effect of the above Sections 
of the law is to prohibit any county officer from ac- 
cepting commissions on legal advertising handled of- 
ficially by him and required to be published in a 
newspaper. 


The law contemplates that officers shall treat all 
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persons alike, and that in performing their official 
duties they shall receive no compensation from any 
source except such as the law fixes or provides. 
Trusting this answers your letter, I am 
Yours very truly, 
FRED H. DAVIS, 
Attorney General. 


January 22, 1931. 
Hon. Paul S. Stansbury, 


Attorney at Law, 

West Coast Title Building, 

St. Petersburg, Florida. 

In Re: Proceedings to Surrender Franchise of Munici- 
pal Corporations. 

Dear Sir: 

Section 3082, Compiled General Laws, provides 
that any city or town incorporated under the laws of 
Florida may surrender its franchise in accordance with 
the terms of that Section. 

There has always been some doubt as to whether 
Section 3082 can be applied to any city or town which 
has a special legislative franchise as distinguished from 
a charter granted under the general law relating to 
cities and towns. This matter was recently before the 
courts in Orange County, and is now in the Supreme 
Court awaiting a decision on this point. 

Personally, I am inclined to believe that Section 
3082 will be held applicable to cities and towns having 
a special charter, as well as a general charter. The ar- 
gument to the contrary is based upon the fact that a 
special charter is a legislative act, and that a legislative 
act can only be repealed by the Legislature itself. There 
is undoubtedly some force to this contention. 

At the same time, the contention overlooks the 
fact that a legislative charter, while a legislative act, 
is nevertheless a charter, and that it may be said to 
have been granted subject to the terms of the general 
law. Unquestionably, if a franchise is surrendered in 
the manner provided by Section 3082 a new town can 
be incorporated for a portion only of the territory 


which was formerly a part of the old town. 


The safest and most practical way to abolish a 
town which has special paving assessments and other 
extra-ordinary features connected with its city govern- 
ment would be to have a special act passed at the 1931 
session. If Section 3082 is applicable to a town having a 
special charter, unquestionably, all obligations which 
are legal obligations of the town, such as special as- 
sessment bonds and the like, would have to be admin- 
istered as provided in Section 3084 to prevent impair- 
ment of the obligations under contract. 

Under the recent holding of the Supreme Court 
the town’s guaranty on paving assessment certificates 
is construed as a general obligation of the town, and 
therefore would be a debt which would have to be paid 
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as such. It would appear that the assets of the town, 
such as water works, fire apparatus, town hall and the 
like, would be held under Section 3084 to be disposed 
of for the benefit of the creditors. 

Trusting this answers your letter, I am 

Yours very truly, 

FRED H. DAVIS, 
Attorney General. 


January 23, 1931. 
Hon. W. H. Walker, 


Clerk Circuit Court, 

Bristol, Florida. 

In Re: Payment of Cost of Executing Warrants as Pro- 
vided by Section 8488, Compiled General Laws, 
Where No Indictment Found. 

Dear Mr. Walker: 

This is in answer to your letter of January 20th 
on the above subject. 

Section 8488, Compiled General Laws, provides 
that “whenever a committing magistrate holds to bail 
* * * and any information is not filed nor indictment 
found against such person, the cost of such committing 
trial shall not be paid by the county, except the cost 
for executing the warrant”. 

The phrase “cost of executing the warrant” as 
used in the above Section embraces not only the bare 
cost of arresting the prisoner and making a return on 
the warrant, but embraces mileage and conveyance 
charges accruing to the sheriff in connection with the 
arrest. It also embraces subsistence charges for feed- 


ing the prisoner while kept in jail, if he is unable to © 


make bond. 

In other words, in these cases the sheriff who is 
not responsible for the issuance of an improper war- 
rant, is entitled to his costs for apprehending the pris- 
oner and keeping him in jail awaiting the action of the 
grand jury. 

Trusting this answers your communication, I am 

Yours very truly, 

FRED H. DAVIS, 
Attorney General. 


Hon. Brannon Casler, 
January 23, 1931. 
Attorney at Law, 
First National Bank Building, 
Clearwater, Florida. 
In Re: Burial Societies. 
Dear Brannon: 

The State Insurance Department has had consid- 
erable trouble with these various so called burial so- 
‘cieties which have sprung up in all parts of the State 
almost overnight. Unquestionably, many of them have 
obtained charters that are illegal and which might be 


dissolved upon proceedings by quo warranto taken in 
the name of the Attorney General. 

You have my permission to proced to bring such 
a suit in the case referred to in your letter of Janu- 
ary 19th for the purpose of testing the matter. It wili 
be necessary in filing suit for you to prepare the infor- 
mation and submit it to me to be signed by me per- 
sonally, as the Supreme Court has indicated that the 
Attorney General has no right to make an unlimited 
delegation of his authroity in quo warranto cases to 
others. 

1 might call your attention to the fact that there 
are certain of these so called burial societies which ap- 
parently are not within the terms of the sick and fun- 
eral benefit insurance law. This occurs when an under- 
taker regularly licensed as such makes a number ot 
service contracts with prospective customers, under 
which he agrees as a matter of contract to give them 
the benefit of his services and furnish the necessary 
material for a funeral. The border line between one of 
these so called “service” contracts is very close. At the 
same time, I do not see but that there is such a thing 
as a legitimate service contract which we cannot touch 
under the insurance law. 

I enclose herewith copy of an opinion rendered by 
me to the State Treasurer on this subject some time 
ago, which explains the prouosition involved. It occurs 
to me that something should be done at the next ses- 
sion of the Legislature to cover propositions of this 
kind. In fact, we are troubled with other charters ob- 
tained under the laws relating to corporations not for 
profit to do other kinds of business which are in reality 
mutual insurance. 

Our law does not make any general definition of 
insurance, and apparently quo warranto is the only way 
to get at the violation of the law when it is done under 
the guise of a State charter. 

Waiting to hear from you further on the matter, 
and with kind personal regards, I am 

Yours very truly, 

FRED H. DAVIS, 
Attorney General. 


January 23, 1931. 
Hon. M. K. Cooke, 


Assistant Game Commissioner, 

Tallahassee, Florida. 

In Re: Exemption of Children From Requirements of 
License Under State Game Law—Chapter 13644, 
Acts 1929. 

Dear Sir: 

In answer to your letter of January 20th 1 beg 
to advise that in my opinion children under 15 years 
of age, both resident and non-resident, are exempt from 
the payment of a license for hunting, fishing, and trap- 
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ping, as required by Section 19 of Chapter 13644, Acts 
of 1929. 
Trusting this answers your inquiry, I am 
Yours very truly, 
FRED H. DAVIS, 
Attorney Generai. 


January 26th, 1931. 
Dr. F. C. Wirt. 
Dade City, Florida. 
IN RE: EXEMPTION OF FARM AND GROVE PROD- 

UCTS FROM LICENSE TAXES IN FLORIDA. 
Dear Sir: 

Replying to your letter of January 23rd, I beg to 
advise that Section 21 of Chapter 14491, Acts of 1929 
reads as follows: 

“That all farm and grove products, and prod- 
ucts manufactured therefrom, shall be exempt 
from all form of license taxes, state, county and 
municipal when the same is being offered for sale 
or sold by the farmer or grower producing the 
said products”. 

The above quoted status is a general law which 
supersedes all local county, city and municipal license 
laws and regulations. It means that the farmer or grove 
owner in person, or by an accredited agent cn sell the 
products rised by him without being compelled to pay 
a license therefor. 

The benefits of the law are not confined to resi- 
dents of the state of Florida, but apply to the original 


producer of the farm and grove products whether such - 


original producer produces the farm or grove products 
in Fiorida or some other state. 
Trusting this answers your inquiry, I am 
Yours very truly, 
FRED H. DAVIS, 
Attorney Generai. 


January 26th, 1931. 
Mr. Clarence J. Stokes, 
Attorney at Law, 


First Bank & Trust Building, 
Sarasota, Florida. 
IN RE: PAYMENT OF COSTS OF JUSTICE OF 

PEACE AND CONSTABLE. 

Dear Mr. Stokes: 

Replying to your letter of January 22nd, I beg to 
advise that in the case of Simmons vs. the State, 71 
Fla. 341, the Supreme Court held that Section 8490, 
Compiled General Laws, requiring the pre-payment of 
costs or the taking of insolvency affidavit only applied 
to the class of crimes where the complaining witness 
suffered pecial damages in his own person or private 
property and that it had no application to crimes of a 
public nature. such as violating the prohibition law. 

The Constitution requires that the county bear 
the cost of prosecutions. 

I see no way in which the county can refuse to 
pay the lawfully incurred costs of the Justice of Peace 
and Constable, even where the Justice of Péace has not 
taken a bond from the plaintiff as required by Section 
8490 in that class of cases which falls under what the 
Supreme Court holds to be public offenses. 

Bad check cases may be said to be cases for which 

a cost bond should be required under Section 8490 or 
an insolvency affidavit filed where the prosecutor or 
the Justice of Peace happens to be the party to whom 
the bad check was given and not some innocent party 
such as the bank itself. 
; Insofar as search warrants are concerned, the rule 
has been that no costs can be chrged for serving a 
search warrant where nothing is found. This ruling 
was issued by former Attorney General Buford who is 
now a Judge of the Supreme Court. It was followed by 
the ruling of Attorney General Johnson who succeed- 
ed Judge Buford and I have found no reason to change 

I am sending you herewith enclosed a copy of an 
opinion recently rendered by the Supreme Court re- 
garding fees of Justices of Peace and Constables, which 
may be of service to you. 

Yours very truly, 

FRED H. DAVIS, 
Attorney General. 
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THE PUBLIC AND LEGAL PROCEDURE 


By W. B. SHELBY CRICHLOW, 
of the Bradenton Bar. 


(This address is being reprinted in the Law 
Journal at this time because of interest in the 
subject. It was originally delivered before the 
Florida State Bar Association at Miami on March 
20, 1923.) 

It is fortunate that in this City I have the oppor- 
tunity to address the Bar Association on problems con- 
cerning our system of judicial procedure. Fortunate, 
because the conditions which are so well typified in the 
growth and prosperity of this City are the very con- 
ditions which furnish a background for the subject 
with which I am to deal; typical in illustration of the 
changes which have occurred in the industrial life in 
this State, in its transformation from a purely agri- 
cultural community with its sparsely scattered farm 
houses and large acreages of the ’60’s, ’70’s, ’80’s and 
even the ’90’s to intensified industrial pursuits of 
much larger and more diversified nature, including ag- 
riculture conducted under scientific management ; man- 
ufacturing, transportation, mining and _ entertaining 
ical of the enormous and rapid increase in population 
which has taken place in what were the backwoods of 
this State; typical in the change in social life and 


business habits and customs of our people, and with 


all, typical in its needs for a new adaptation of our 
methods of administration of the laws. 

To understand the methods of administering jus- 
tice at the present time, we must perceive the prob- 
lems which confronted the courts and the legislature 
at the time that this State was a primitive agricultur- 
al community and the difficulties with which lawyers 
and judges alike had to contend in meeting those 
problems. We must perceive the attitude of such com- 
munity toward legal procedure and its conception of 
the nature and function of a trial. We must perceive 
its attitude toward government and administration. 
and its deep rooted objection to supervision, restraint 
and control. 

Among the early problems in the history of this 
State upon the part of the courts was the working 
out of a system of rules and principles applicable to 
the social and economic conditions which they were in- 
tended to serve. That the common law of England was 
fully and entirely accepted at the outset in the history 
of this country is largely theoretical. After the Revo- 
lution, the public was extremely hostile to England 
and to all that was of English origin, and the law 
did not escape this odium. Under the influence of such 
ideas, New Jersey, Pennsylvania, and Kentucky legis- 
lated against citation of English decisions in their 
courts. There was a rule against such citation in New 


Hampshire. “These precedents were but the rags of 
despotism; the judges who rendered them but tyrants, 
sycophants, oppressors of the people and enemies of 
liberty.” This opposition was partly political and in a 
large part, also, social. Owen Wister remarks, “The 
unthinking sons of the sagebush ill tolerate anythin 
which stands for discipline, good order and obedience: 
and the man who lets another command him they de- 
spise.” In the rude pioneer community, the main point 
was to keep peace. That community was best governed 
which was the least governed. There must be no mag- 
isterial or administrative or judicial discretion. If men 
had to be governed, it must be by known rules of law. 
The chief object of procedure was to tie down the mag- 
istrate by leaving as little to his personal judgment 
and discretion as possible, and at the same time to leave 
as much latitude as possible to the initiative of the in- 
dividual, and to reduce all governmental and official 
action to the minimum required for the harmonious 
coexistence of the individual and of the whole. 

The system of procedure and trials was impressed 
by these conditions. The farmer, during intervals of 
work found his theater in the court house and looked 
to politics and litigation for amusement. “No small 
part of the exaggerated importance of the advocate in 
an American court of justice, of free rein, one might 
almost say the license afforded him, while the judge 
must sit by and administer the rules of the combat. 
may be traced to frontier conditions and frontier 
modes of thought. When the farmers of the country 
have gathered together to hear a forensic display they 
resent the direction of a verdict on a point of law which 
cuts off the anticipated flow of eloquence. They resent 
judicial limitation of the time for argument, since 
the audience is to be considered, as well as, the court 
and litigants. Hence, legislation tying down the triai 
judge in the interests of untrammeled advocacy, had 
its origin on the frontier. In particular it may be 
shown that legislation, restricting the charge of the 
court, has grown out of the desire of eloquent counsel, 
of a type so dear to the pioneer community, to deprive 
not merely the trial judge but the law of all influence 
upon trials and to leave everything to be disposed of 
on the arguments. The frontier spectator in the foren- 
sic arena is not unlike his urban brother who looks on 
at a game of baseball. He soon learns the points of the 
game and knows and appreciates those who can play 


In another way, have the rural conditions of this 
State affected judicial procedure. “Everyone that was 
in distress and everyone that was in debt, and every- 
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one that was discontented gathered themselves on our 
frontier settlements to begin life anew.” Hence, the 
attitude was not favorable to the creditor seeking to 
enforce his claim. Extravagant powers in juries, cur- 
tailment of the powers of trial judges, and a host of 
procedural obstacles in the way of plaintiffs and a vest- 
ed right in errors of procedure on the part of the de- 
fendants—all of these features of our legal system 
grew out of the desire of the frontier community to 
shield those who had fled thereto from the execution 
of their creditors. 

In those days there was no need to protect men 
from themselves, to enforce sanitation, to inspect the 
supply of milk, to protect the savings of the small in- 
vestor from “get-rich-quick enterprises,” to regulate 
conditions of labor, to provide a minimum wage, to 
finance large road and drainage enterprises. These, 
among a score of other demands which have been made 
upon the court, have grown out of increased wealth, 
density of population, changes in social life, security 
of acquisition and security of transactions. In under- 
taking to meet new demands which have fallen upon 
the administration of the laws, the courts and the bar 
are shackled with a system of rules and principles de- 
veloped for rural communities, or small towns—for men 
who needed no protection other than against aggres- 
sion and overreaching between equals, and dealing in 
matters which each understood. 

We have been slow to learn that democracy is not 
a synonym of vulgarity and provincialism; “that the 
court of the sovereign people may be surrounded by 
dignity, which is the dignity of that people; that or- 
der and decorum conduce to the dispatch of judicial 
business, while disorder and easy-going familiarity re- 
tard it; that a trial may be an agency of justice among 
a free people, without being a forensic gladiatorial 
show; that a judge may be an independent, experi- 
enced, expert specialist without being a tyrant. Not the 
least factor in making the courts and bar efficient 
agencies for justice, will be the restoration of common 
law ideals and the deliverance of both from the yoke 
of crudity and coarseness which the frontier sought to 


impose upon them.” The rapid growth in population, © 


transportation and means of communication which 
have taken place within the past thirty years in this 
State, have brought about social and economic condi- 
tions to which our system of procedure, as has here- 
tofore prevailed, is wholly unadapted, archaic and un- 
suited. 

Another problem in the administration of justice 
rapidly growing in proportion to our increase in wealth 
and population is to make adequate provision for petty 
litigation, to provide for disposing quickly, inexpens- 
ively and justly of the litigation of the poor. It is 
here that the administration of justice immediately 
touches the greatest number of people. If the will of 
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the individual is subjected arbitrarily to the will of 
others because the means of protection are too cumber- 
some and expensive to be available for one of his means 
against an aggressive opponent who has the means or 
the inclination to resist, there is an injury to society 
at large. The best of rules are thus made nugatory in 
action. The machinery whereby rights are secured 
practically defeats rights by making it impractical to 
assert them when they are infringed. It is no answer 
to this condition to remark that litigation ought not to 
be encouraged, because the rights of the average man 
can only be thus maintined. Litigation ought to be dis- 
couraged in so far as it makes for buffoonery, where 
a law suit is a game, and a trial a spectacle. The dan- 
ger, however, in discouraging litigation is that we en- 
courage wrong doing, oppression, overreaching, the 
power of might, and this condition is growing in acute- 
ness day by day throughout our State and particularly 
in our cities. Of all people, we should be the most so- 
licitous for the rights of the poor, no matter how petty 
the causes in which they are to be vindicated. Unhap- 
pily, we have been callous to the just claims of this 
class of controversies. 

The system of procedure which now prevails in 
this State is based substantially on Chapter 1096, Acts 
of 1861, which has been amended from time to time 
in various particulars. It was adapted to and framed 
in behalf of the interests of the population and social 


‘conditions of the State, as the same existed in 1861 


and has been modified only in minor particulars. That 
it has proved entirely inadequate and increasingly un- 
trustworthy, is the opinion of both the bench and the 
bar, and its defects have been the subject of criticism 
in more than one political campaign in this State. In 
1911, the legislature authorized the Governor to ap- 
point three lawyers “of ability and discretion to con- 
stitute a commission for the purpose of examining into 
the laws and system of pleading and practice embracing 
both common law and equity procedure in this and 
other states, and to prepare such bills which in their 
opinion may simplify the administration of law and 
promote the ends of justice.” This commission was 
appointed from among the most able men of the bar 
of this State, and reported back to the legislature in 
accordance with the provisions of this Act, but their 
recommendations were not adopted by the legisiature. 
At practically every meeting of this Bar Association 
since this committee reported, phases of this question 
have been discussed without any action having been 
taken. One of the most interesting and important ad- 
dresses on the subject was in 1920, by Mr. C. M. 
Cooper, a member of this commission, and another im- 
portant address covering the same subject matter was 
by Mr. Louis C. Massey in 1922 at Orlando. The con- 
census of the bar is that our system at the present 
time is expensive, extremely technical, and encourages 
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delay. Mr. Massey said at Orlando, “For sixty-one 
years we have tried out the statutory method of rais- 
ing objections to pleadings. It has failed us.” Mr. 
Cooper’s opinion conforms with the view expressed in 
this paper that the system is archaic and unworkable 
in applying the substantive law to question of facts 
as they arise in our court today, and is impractical 
and inexpedient. 

The attitude of the public towards the practical 
operation of legal procedure is that it should be re- 
sorted to only in extreme cases; that the delay, expense 
and technicalities, as they exist, do not make the 
courts a trustworthy and reliable instrumentality for 
settling differences between man and man. It, there- 
fore, relies on its ability to make compromises, to use 
economic pressure, to take losses and suffer disadvan- 
tages and indignities, to the delay, expense and uncer- 
tainty of results through legal process. The bench and 
the bar are held responsible for this condition and the 
courts are no longer jooked to as the bulwark of safety 
for the vindication of individual rights. 

It is imperative from every point of view that 
our procedural system have the serious, immediate and 
effective consideration of this Bar Association. It is 
necessary to the well being of our State and to the 
proper discharge of our duties as public servants to 
advocate and to obtain remedies for the conditions 
which thus exist. What procedure should be followed 
in order to bring about these results, I am not suf- 
ficiently gifted to say. I have two suggestions to offer 
that may do something towards improvement of fhese 
matters. In the first place, the legislature should vest 
in the discretion of the Supreme Court the power to 
prescribe rules of procedure, at law and in equity. Since 
the courts are held responsible for the results which 
must be obtained, the means for obtaining these re- 
sults should be vested in their discretion. In the second 
place, the rules of court as they may be thus prescrib- 
ed governing procedure should contemplate placing in 
the hands of the trial judge control over the pleadings, 
and the making up of the issue at a very early date 
after suit has been begun. The shortening, simplify- 
ing and modernizing of our procedure and the effective 
administering of the laws will not result until this 
system of procedure is substantially adopted. 

England, the home of the highly technical com- 
mon law practice and procedure, for almost eight cen- 
turies, the procedure upon which our system is found- 
ed, in 1873, by Act of Parliament. abolished its old 
forms and placed power to make rules in the hands of 
the court; in fact, abolished all technicalities of every 
nature, and turned over the practical operation of the 
courts to the judges and lawyers. Since 1893 the rules 
of procedure as laid down by the Supreme Court of 
Judicature have been the only rules of procedure which 
have been followed there. The present procedure pre- 
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vailing in England is the result of rules adopted in 
1883, amended from time to time as experience has 
shown desirable. Rules and amendments are reported 
to Parliament for its rejection or amendment, but 
until that is forthcoming they control the procedure. 
The courts of the High Court of Justice have full pow- 
er to give any kind of relief that the nature of the case 
requires and important commercial cases are often sub- 
mitted and disposed of within forty days. Lord Bowen. 
one of the great English Judges, in his Jubilee essay 
on the administration of the law in 1887, as compared 
with 1837. used these words: 

“A complete body of rules—which possess the 
great merit of elasticity, and which (subject to 
the veto of Parliament) is altered from time to 
time by the judges to meet defects as they ap- 
pear—governs the procedure of the Supreme 
Court and all its branches. In every cause, what- 
ever its character, every possible relief can be giv- 
en with or without pleadings, with or without 
a formal trial, with or without discovery of docu- 
ments and interrogatories, as the nature of the 
case prescribes—upon oral evidence or affidavits. 
as is most convenient. Every amendment can be 
made at all times and all stages in any record. 
pleading or proceeding, that is requisite for the 
purpose of deciding the real matter in contro- 
versy. It may be asserted without fear of contra- 
diction that it is not possible in the year 1887 
for an honest litigant in Her Majesty’s Supreme 
Court to be defeated by any mere technicality. 
any slip, any mistaken step in his litigation. The 
expenses of the law are still too heavy, and have 
not diminished pari passu with other abuses. But 
law has ceased to be a scientific game that may 
be won or lost by playing some particular move.” 
This summary is further upheld by Mr. Dicey: 

“Any critic who dispassionately weighs 
these sentences, notes their full meaning, and re- 
members that they are even more true in 1905 
than in 1887, will partially understand the im- 
mensity of the achievement performed by Ben- 
tham and his school in the amendment of pro- 
cedure—that is, in giving reality to the legal 
rights of individuals.” 

The means by which this reform has been ac- 
complished by the framers of the rules has been to 
give the court,-at an early stage of the litigation, en- 
tire control over the suit, and a close supervision over 
the proceedings and action. Thus, dilatory steps have 
been eliminated, unnecessary discovery prevented. 
needed discovery promptly had, and the real issues 
in the case brought to the forefront. Suit is begun 
by service of a writ or summons, and, shortly after 
the appearance of the defendant, a summons for di- 
rections is issued to him at the instance of the plain- 
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tiff, requiring him to appear before a master or 
judge to settle the future proceedings of the cause. In 
a commercial cause, the pleadings are usually settled 
by the judge to whom the case is assigned. Where 
the claim is for a fixed sum, as upon a contract or 
note, and the plaintiff files an affidavit that there is 
no defense, the defendant is required to file an af- 
fidavit showing that he had a good defense and speci- 
fying it before he may answer. If he files no such 
affidavit, the judgment goes against him. In other 
cases, the judge makes an order fixing the time for 
pleading and trial, and no step is thereafter taken with- 
out application to him, so that he supervises all dis- 
covery sought, decides what is proper, requires the par- 
ties “to lay their cards face up upon the table” and the 


real issue of fact and law is promptly made ready for 
the trial. 


I regret that time does not afford me the op- 
portunity to furnish some statistical information of 
the effect of the administration of justice under these 
rules in the disposition of cases. The result in dis- 
patch of legal business by the courts is remarkable, 
both as to swiftness and to certainty. 


The English procedure is suggestive of a funda- 
mental basis of reform which could, and should, be 


_ adopted in our courts. There are many phases of it 


which are not suited to our conditions, but substan- 
tially the notions which underlie it apply equally to 
our social and economic life. The least that can be said 
is that the two essential ideas upon which it rests 
and upon which the change was made from the system 
that prevailed in England at the time of its adoption 
fully apply here. The failure of justice in this coun- 
try and especially in our state courts has been more 
largely due to withholding of power from judges over 
proceedings by them, than any other causes and yet 
the judges have to bear the brunt of the criticism 
which is so general as to the result of present court 
action. The judges should be given power commensur- 
ate with their responsibilities. Their capacity to re- 
form matters should be tried to see whether better 
results may not be thus attained. They are not chiefly 
responsible for the present defects in the adminis- 
tration of the laws. Let the legislature give them an 
opportunity to show what can be done by vesting in 
them sufficient discretion for the purpose. Should that 
discretion be abused, it is completely within the pow- 
er of the legislature to remove, or modify it. 
Realizing the wisdom of the English procedure, 
Congress has vested in the Supreme Court of the 
United States power to formulate rules of procedure in 
equity, admiralty and bankruptcy matters. A bill has 
been pending before Congress, which has had the en- 
dorsement of the American Bar Association, and 
practically every State Bar Association in this coun- 


try, as well as, the endorsement of leading teachers 
and magazines, giving to the Supreme Court power to 
prescribe from time to time the entire pleading, prac- 
tice and procedure to be used in proceedings at law 
in the District Courts and the Circuit Court of Ap- 
peals of the United States so as to promote the 
speedy determination of litigation on its merits. The 
satisfactory results which have been obtained from 
change in the equity procedure in the District Courts 
of the United States gives assurance that like power 
will be given to this body over rules in suits at law. 
The ultimate test of its efficiency will be its benefit 
to the public, which should greatly increase savings 
of cost now necessary to be expended on account of 
technicalities in procedure, and correct the harm done 
to the cause of justice. The movement will create re- 
spect from: the public in the efforts which the bar 
and bench are exerting to make justice more simple, 
more swift, more available, and more sure. If the bar 
thus senses its duty and opportunity, the public in 
turn will co-operate through Congress in quickly as- 
sisting in the remedy of the defects complained of. 

Probably no single factor will enable our State 
Bar to act as a whole in improving its system of pro- 
cedure more quickly and effectively than through the 
passage and enactment of the proposed bill to regulate 
the bar. The time has long since passed when the 
bar of this State can neglect having a central or- 
ganization through which it can think, act and speak. 
Instead of this association being attended by seven- 
ty-five to one hundred members of the bar of this 
State, the annual attendance should represent six to 
seven hundred members. The attorneys in the country 
towns and smaller cities should renew their thoughts 
of the purposes of their profession, its shortcomings, 
as well as, its merits, and the means of improvement. 
The lawyers of this State should become more fa- 
miliar with the efforts which are being put forth 
by the American Bar Association for improving laws 
and the means of administering justice throughout 
this country. It should no longer be possible for at- 


_ torneys in country towns and small cities to run along 


year by year without any thought of the conditions 
as they exist elsewhere in the State, and, therefore, in 
a broader sense in their own localities. Betterment 
and reforms, not only in procedure but in other phases 
of professional life, cannot be effected without a closer, 
more thorough integration of the bar of the State as 
a whole, and movements such as are being advocated 
in this paper, regardless of the benefits, commerci- 
ally and socially, to the people of this State cannot be 
effectuated without the knowledge of their purpose by 
the bar throughout the State, and, through the bar, 
the public. It is greatly to be hoped and desired that 
the proposed bill for regulating the bar of this State 
should have an early introduction in both houses of 
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the legislature, and an early passage and approval by 
the Governor. 

In the event of the enactment of this proposed 
bill into a law, no benefits which will be derived from 
this Act will be of greater benefit to the cause of the 
administration of justice than will accrue from the 
powers vested in the Board of Governors set forth 
in Section 12, which reads in part as follows: 


“The Board shall . make reports and 
recommendations to the State Bar at the annual 
meetings and to the Supreme Court of the State 
on matters pertaining to the administration of 
justice in the State; shall annually report to the 
Governor and the Attorney General the condition 
of litigated business in each of the judicial cir- 
cuits of the State, which report shall be embodied 
in the report of the Attorney General to the 
legislature, and generally shall act for the State 
Bar in all matters pertaining thereto.” 


~The Board of Governors would thus constitute 
a clearing house for new matter affecting both the 
procedure and the substantive law of this State, in 
investigating conditions, recommending changes, in 


pointing the way to a closer adaptation between the 
substantive law and issues of fact as they may be 
brought before our courts. I do not know the accuracy 
of this statement, but it is repeatedly said that more 
than 65% of the decisions of the Supreme Court re- 
volve on questions of procedure. The courts are un- 
reliable to that extent in fitting and applying the 
law to the merits of the case. The teller at the window 
of a bank who is not more accurate in accepiing de- 
posits or in disbursing funds would be instantly dis- 
charged, and yet this condition is permitted to exist 
in our procedural system as commonplace. To para- 
phrase the statement of Lord Bowen, it should not 
be possible under our system of procedure for an 
honest litigant in our state courts to be defeated by 
any mere technicality, any slip, or any mistaken step 
in his litigation, and until our bar is more thorough- 
ly and effectively organized, until the courts are given 
full control over the rules governing their proceed- 
ings, and over the proceedings themselves, this condi- 
tion will not prevail. The bar should not delay in ex- 
erting its full force and strength through the press 
and through its legislators in procuring suitable leg- 
islation governing court procedure. 


| 
| 
| 


428 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


OTHER CASES OF INTEREST 


IN THE CIRCUIT COURT OF THE TWENTY-SEC- 
OND JUDICIAL CIRCUIT OF FLORIDA IN AND 
FOR THE COUNTY OF BROWARD. 


A. C. TILTON. 
Plaintiff. 
vs. COMMON LAW No. 1765 
RALPH A. HORTON. 
Defendant. 


OPINION AND ORDER 


This cause came on to be heard upon plaintiff’s 
demurrer to defendant’s amended plea heretofore filed 
in said cause. The plea is one of res judicata and the 
demurrer attacks the sufficiency of the plea. 

The material averments of the plea are that on 
April 9, 1926, the defendant herein brought a suit in 
Chancery against the plaintiff herein and others to de- 
clare the notes the subject-matter of this action to be 
void and for other relief; that during the progress of 
said Chancery cause the defendant defended said cause 
and jointly filed a counter-claim therein seeking a 
money judgment on said notes, which were then due 
and payable: that upon final hearing a final decree 
was rendered in said cause dismissing the said cause, 
which said final decree is still in full force and effect, 
not reversed, modified or vacated ; that while the pres- 
ent suit was pending the plaintiff herein again sought 
to obtain in said Chancery cause a final judgment on 
said notes which was denied by the Court; that the 
said Tilton did not obtain any relief on his said coun- 
ter-claim in and by said decrees; that the court had 
jurisdiction of the subject-matter and the parties in 
said Chancery cause; that it was mandatory upon the 
said Tilton to seek in said Chancery cause the relief 
sought in this action; and that the plaintiff herein is 
barred and estopped from maintining this action by 
reason of the former adjudication thereof. The de- 
murrer to this plea is to the effect that as a matter 
of law the plea with its references to the file in the 
Chancery cause affirmatively shows that the Court in 
rendering said decrees did not adjudicate the rights 
of the plaintiff herein to recover on the notes now 
sued on. 

Section 4906 of the Compiled General Laws of 
Florida, 1927, provides that— 

“The answer must state, in short and simple 

-form, any counter-claim arising out of the trans- 

action which is the subject matter of the suit, and 

may, without cross-bill, set out any set-off or 
counter-claim against the plaintiff which might 
be the subject-matter of an independent suit in 
equity against him, and such set-off or counter- 

claim, so set up, shall have the same effect as a 

cross-suit, so as to enable the court to pronounce 


a final judgment in the same suit both on the 

original and cross-claims.”’ 

No question has been raised as to any of the al- 
legations of the plea except that which avers that the 
dismissal of the cause was an adjudication of plain-— 
tiff’s claim on said notes and that he is now barred 
and estopped from maintaining this suit. It is plain- 
tiff’s contention that the failure of the chancellor when 
dismissing the cause to specifically mention his coun- 
ter-claim shows conclusively that his claim was not 
adjudicated; and that an adjudication to be a bar to 
this action must affirmatively show that the claim was 
disposed of on the merits. Defendant contends that un- 
der the law pertaining to answers in Chancery in this 
State it was mandatory upon plaintiff to set up in 
the suit to cancel the notes his counter-claim and that 
a dismissal of the entire cause determined plaintiff’s 
rights as effectually as if he had brought suit upon 
the notes and final judgment against him had been 
rendered thereon. 

The point made that the defendant in a Chancery 
cause must se up in his answer his counter-claim is 
mandatory under the above cited statute has never 
been passed upon directly by our Supreme Court so far 
as I have been able to find, and no citation has been 
brought to my attention by counsel. The nearest ap- 
proach to such holding is to be found in the case of 
McLeod v. Gaither, et al, 113 So. 687 where we find 
the following in the body of the opinion on page 688 
of the text: 

“Gaither was well within the exception as 
above recited and under Section 3120, Revised 
General Statutes of Florida, 1920, was required to 
set up any counter-claim he might have in his 
answer to Prine’s bill.”” (Bold type mine.) 

Section 3120 Revised General States of Florida, 
1920, is the same as Section 4906, Compiled General 
Laws of Florida, 1927. The above citation is not found 
in the syllabus prepared by the court and is therefore 


not binding upon the court. However, this section of 


our statutes was adapted from Rule 30 of the new Fed- 
eral Equity Rules of 1912 and the Supreme Court of 
the United States in construing this rule held: 
“That which grows out of the subject-mat- 
ter of the bill must be set up in the interest of an 
end of litigation.” 

American Mills Co. v. American Surety Co. 67 L. 
Ed. 306. 

While I am of the opinion that the statute requires 
the counter-claim to be incorporated in the answer of 
the defendant it is not necessary to decide that point 
in the instant case since the plea avers that the defend- 
ant did file his counter-claim in his answer to the 
Chancery suit. 
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Until recently I was of the opinion that a coun- 
ter-claim seeking a money judgment on notes was not 
permissible in a suit in Chancery to cancel such notes. 
This opinion was based upon the decision of the Amer- 
ican Mills Co. case cited above. Chief Justice Taft who 
wrote the opinion held that the subject-matter of a 
counter-claim must be cognizable in equity; that to al- 
low a counter-claim actionable at law in a Chancery 
action would be to deprive the party against whom the 
claim was asserted of the right of trial by a jury which 
right is guaranteed to him by the Constitution. This 
case sharply defines and approves of the distinction 
between equity and common-law jurisdiction. Our own 
Court in the case of Turner v. Utley, 112 So. 837 seem- 
ed to reach the same conclusion and held that: 


“The cause of action pleaded in such coun- 
ter-claim must be of equitable cognizance.” 


In the case of Hitchcock v. Mortgage Securities 
Corporation, 116 So. 244, the court held that a money 
judgment would be proper. That case was very similar 
to the case set out in the plea in this cause. Complain- 
ant in the Hitchcock case sought to have the note in 
question declared void and ordered cancelled. Defend- 
ant answered and by way of affirmative relief prayed 
the notes be declared valid and that complainants be 
required to pay the same together with interest there- 
on. The court in deciding this point quoted with ap- 
proval as follows from Zallman v. Jackson Trust & 
Savings Bank, 238 IIl., 290, 87 N. E. 297, 32 L. R. A. 
(N. S.) 858: 

“One seeking the aid of a court of equity to 
secure the cancellation of notes alleged to have 
been misappropriated cannot question the juris- 
diction of the court to enter upon a cross-bill a 
money judgment against him for the amount due 
on the notes.” 

The decision in the Hitchcock case appeared in the 
advance sheets subsequent to the date of the rendition 
of the decree in the Chancery suit set out in the plea. 
Since the court had jurisdiction to grant the same re- 
lief in the Chancery cause as in the case at bar, did 
the decree dismissing the Chancery case finally adjud- 
icate plaintiff’s rights and estop him from now seeking 
relief on the same notes no the law side of the Court? 

It has been held that the statute relative to 
answers in Chancery, being remedial in its nature 
should be construed liberally. But our court is also com- 
mitted to the doctrine that only such matters as are 
connected with the original bill and germane thereto 
can be set out in a counter-claim; that is, the coun- 
ter-claim must set out matter “arising out of the trans- 
action which is the subject-matter of the suit.’ “There 
must be some legal or equitable connection between the 
matters pleaded as a counter-claim and the matters al- 
leged in the original bill.” 


Lovett v. Lovett, 112 So. 768; Turner v. Utley, 
supra. 

The theory underlying the statute on counter- 
claims is that: (1) In equity a partial or incomplete 
decree will not be entered; (2) for the purpose of avoid- 
ing more than one suit equity having acquired juris- 
diction will dispose of the entire subject-matter of 
the suit and enter a final decree adjusting the rights 
and equities of all the parties; (3) by setting up a 
counter-claim arising out of the same transaction cir- 
cuity of action is prevented; and (4) controversies are 
settled more speedily. 

For a matter to be res judicata theer must be: 
‘“*(1) Identity in the thing sued for; (2) identity of the 
cause of action; (8) identity of persons and parties to 
the action; (4) dentity of the quality in the persons 
for or against whom the claim is made.” Bouvier’s Law 
Dictionary, page 2910; Yulee v. Canova, 11 Fla. 9; 
Gray v. Gray, 107 So. 261. In some jurisdictions it 
seems that a fifth condition is required, that the judg- 
ment entered must be upon the merits of the contro- 
versy. The doctrine of res judicata rests upon two max- 
ims: (1) No one ought to be sued twice for the same 
cause or action; (2) it is the interest of the state that 
there should be an end of litigation. 

In both the Chancery suit and the action at Law 
on the notes herein the parties, the notes and the cause 
of action set up in the counter-claim and the suit at 
Law are all identical. and the quality of the parties has 
changed ni no particular. The plea also avers that the 
counter-claim in the Chancery cause arose out of the 
transaction which was the subject matter of the suit; 
to-wit: the notes. But it is the contention of plaintiff 
herein that the final decree dismissing the “cause” was 
not an adjudication upon the merits, and since the plea 
fails to aver that the counter-claim was disposed of 
upon the merits, plaintiff is not barred or estopped 
from proceeding to final judgment in this action. This 
point is decisive of the whole proceeding. Both par- 
ties agree that a judgment rendered on the merits is 
an absolute bar to a subsequent action. I am of the 
opinion that the allegations of the plea show the plain- 
tiff in this action is barred by the decree in the Chan- 
cery action from maintaining this suit and that his 
cause of action is res judicata. This is my conclusion 
regardless of whether or not by dismissing the “‘cause” 
plaintiff’s claim was disposed of on the merits. 

In the case of Jones v. Morgan, et al. 52 So. 140, 
Mr. Justice Taylor, speaking for the Court said: 

“In an action upon the same claim or demand. 
the former adjudication concludes parties and 
provides not only as to every matter offered and 
received to sustain or defeat the claim, but also as 
to every matter which might and should have been 
litigated in the first suit.” 

This was followed by the case of Semple v. Semple, 
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105 So. 134 in which a bill was filed for the purpose 
of declaring a resulting trust in complainant to the 
lands therein described to which bill a plea was filed 
alleging that the first case between the same parties 
involved the validity of the same deed described in the 
bill and that in the first case complainant sought to 
have the deed declared to be null and void and that 
the first case finally adjudicated such matters and 
things. The court held that while in the former case 
the validity of the deed was attacked, under the general 
prayer for relief the Court could have engrafted a 
trust upon the lands in question. The Court then says: 

“So in the former case the complainant could 
have obtained the relief he seeks in this case, but 
not having obtained nor sought it, he is neverthe- 
less bound by the judgment because the issue could 
have been submitted and tried. * * * One will not 
be permitted to split up a single cause of action and 
make it the basis for several suits.” 

In the case of Hay v. Salisbury, 109 So. 617, the 
court quoted with approval the following from Jack- 
son v. Bullock, 62 Fla. 507, 57 So. 355: 

“When the second suit is between the same 
parties as the first, and on the same cause of ac- 
tion, the judgment in the former is conclusive in 
the latter not only as to every question which was 
decided, but also as to every other matter which 
the parties might have litigated and determined, 
within the issues as they were made or tendered 
by the pleadings or as incident to or essentially 
connected with the subject-matter of the litiga- 
tion, whether the same, as a matter of fact, were 
or were not considered. As to such matters a new 
suit on the same cause of action cannot be main- 
tained between the same parties. This rule applies 
to every question falling within the purview of the 
original action, both in respect to matters of claim 
and defense, which could have been presented by 
the exercise of due diligence.” 

The above quotation is taken from 15 R. C. L. 
963. The following is also quoted with approval in the 
same case from Gifford v. Thorn, 9 N. J. Eq. 722: 

“The conclusiveness of a judgment upon the 
rights of the parties does in no wise depend upon 
its form, or upon the fact that the court investi- 
gated or decided the legal principles involved.” 
The question naturally arises as to whether or not. 
the legal principles herein set out apply to cases where 
the matters were raised by counter-claim in the answer 
to the bill in chancery. The following is quoted from 
34 C. J. 862, Sec. 1275. 

“If a defendant, having a demand against the 
plaintiff, pleads it as a set-off or counter-claim 
in the action, he must make the mos to fhis op- 
portunity and exhibit his whole damage, for the 
judgment in the action will prevent him from 
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afterward using the same matter, or any part of 

it, as a separate cause of action against the for- 

mer plaintiff, * * * whether such set-off or coun- 
ter-claim was allowed or disallowed.” 

And on the next page but under the same section 
we find the following: 

“A counter-claim is concluded by the judg- 
ment as well when it does not appear to have been 
allowed as when there is an express finding 
against it, and if judgment is rendered for plain- 
tiff for less than his claim, or if plaintiff’s peti- 
tion is dismissed without reference made to the 
counter-claim, it is res judicata as to such counter- 
claim in all subsequent actions between the par- 
ties.” 

In their brief counsel for plaintiff herein cite 
Section 1277 of 34 C. J. page 866 where it is held: 

“A party is not barred from using on a claim 
or demand because he pleaded it as a set-off in a 
former action, if it were not adjudicated or al- 
lowed in such action.” 

This holding is apparently in conflict with the ci- 
tations hereinbefore given from Section 1275, and also 
seems to be in conflict with the latter part of the same 
Section 1277, where it is held: 

“But where defendant has’ submitted his 
cause for decision upon pleadings setting up mat- 
ter in reconvention, he cannot afterward claim 
that it was not involved in the final judgment 
merely because he introduced no evidence to sus- 
tain and no mention was made of it.” 

The case of Hogle v. Smith, 136 Iowa, 32, 113 N. 
W. 556 cited by counsel for defendant is more nearly 
in point than any other case brought to my attention. 
In this case plaintiff brought a suit at law to recover 
for rents and profits on certain lands to which defend- 
ant filed a plea of res judicata alleging that in a suit 
for specific performance involving the same _ lands 
brought by defendant in the action at law plaintiff 
denied the contract and in a cross-bill asked for judg- 
ment for rents and profits for the use of said lands. 
In the final hearing on the suit for specifice perform- 


- ance no evidence was submitted as to rents and profits 


and the original petition was dismissed. The court held 
this was a bar to the second suit for rents and profits, 
using this language: 

“The judgment is conclusive upon them, as 
much so as if they had introduced evidence in 
support thereof and for some reason had failed to 
recover. * * * It may be that the trial court was 
in error in not rendering judgment for the de- 
fendants in the original case, plaintiffs in this— 
and this seems to be the fact—but whether in er- 
ror or not plaintiffs are concluded by the judg- 
ment or decree in that case. It is not the correct- 
ness of the original decree, but the fact that the 


é 
i 
1 
4 
4 
q 
4 
q 
4 
| 
‘ 
4 
bi 
q 
q 
; 
q 
q 
q 
| 
} 
i 
i 
ane 
3 
4 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 431 


parties are the same, that the same matter was 

involved and might or should have been decided 

which makes the original decree conclusive.” 

Applying the principles herein enunciated to the 
instant case it is my conclusion that the plea of res 
judicata is good. Plaintiff submitted the same cause of 
action in the counter-claim in his answer to the Chan- 
cery suit. The cause was dismissed which was an im- 
piled disallowance of his claim if not a direct adjudi- 
cation and denial of his right to the relief sought. 
Mabson vs. Christ, 119 So. 131. His remedy was to pe- 
tition for a rehearing on or a modification of the de- 
cree, or to appeal within the time allowed by law. Hav- 
ing failed to avail himself of his rights, “to make the 
most of his opportunity”, the decree has now become 
final and absolute, he is now concluded by the judg- 
ment and decree in that case and is barred and estop- 
ped from proceeding in this case. It necessarily follows 
from the above demurrer to the plea of res judicata 
should be overruled. 

It is, therefore, ORDERED and ADJUDGED that 
the demurrer to the plea and the same is_ hereby 
OVERRULED, and plaintiff allowed fifteen (15) days 
to further plead. ; 

DONE AND ORDERED in Chambers at Ft. Laud- 
erdale, Florida, this 22nd day of January, A. D. 1931. 

GEO. W. TEDDER, 


Judge Circuit Court 22 Judicial Circuit. — 


IN THE CIRCUIT COURT OF THE THIRTEENTH 
JUDICIAL CIRCUIT IN AND FOR HILLSBOR- 
OUGH COUNTY, STATE OF FLORIDA. 

J. L. WALLER, Plaintiff, 

vs. No. 16101-L 

FIRST SAVINGS & TRUST COMPANY OF TAMPA. 

a corporation, as administrator of 

the estate of John Hodasz, deceased, 

Defendant. 

The declaration in this cause embraces claims for 
personal injuries to plaintiff’s wife, also claim for 
injuries to his real property caused by the placing 
of a bomb, and other high explosives under the plain- 
tiff’s residence, both claims are embraced in one single 
count of the declaration. The defendant is the adminis- 
trator of the estate of the tort feasor. John Hodasz. 
who died prior to the filing of this action. To this 
declaration the defendant interposed a general de- 
murrer. 

It is the opinion of the court that the decision on 
this Demurrer turns upon the construction of Section 
4211, C. G. L. This action, sounding in tort, could not 
have been instituted against the estate of the deceased 
tort-feasor at common law. English statutes of a gen- 
eral nature in force July 4th, 1776, are the law of Flor- 
ida where not conflicting with our constitutions and 
statutes. Section 87, C. G. L. Subsequent English 


statutes are not. But no English statute which would 
have the effect of authorizing this action in force and 
effect July 4th, 1776, has been cited. St. 4. Edw. III 
C. 7 would seem to authorize survival to executors as 
plaintiff of certain actions but not against them as 
defendants. 

Jacksonville Street Railway Co., v. Chappell, 1 So. 
10; 

Baker v. Crandall, 47 Am. R. 126. 

St. 31 Edw. III C. 11 has not been quoted to us 
in full, but it would seem from the references also to 
refer to survival of certain actions to the personal rep- 
resentative and not against him. 1 R. C. L., page 30. 
Section 25. 

The Statute of 3 and 4, William IV, C. 42, Section 
3, which has been cited, is immaterial as its passage 
(1833) is long subsequent to 1776. William IV reigned 
in England from 1830 to 1837. 

If the plaintiff, therefore, has an action, it must 
be under the provisions of Section 4211 C. G. L. which 
is as follows: 

“All actions for personal injuries shall die 
with the person, to-wit: assault and battery, slan- 
der, false imprisonment, and malicious prosecu- 
tion; all other actions shall and may be main- 
tained in the name of the representative of the 
deceased.” 


It is the opinion of the Court that this statute - 


does not authorize this action for two reasons: 

1st: The statute refers only to abatement and 
revival of “Actions’”—pending litigation—not “causes 
of action’”—litigable claims not yet in suit. Wynn v. 
County (Ala.), 53 So. 228; and 

2nd: In the opinion of the Court the statute only 
authorized the survival of actions to personal rep- 
resentatives as plaintiffs, and not against them as de- 
fendants. 

I am aware that the Circuit Court of Appeals of 
this Circuit in Brill v. Jewett, 262 Fed., 935, refused 
to adopt this construction, but we think a study of the 
statutes where the Legislature has used similar lan- 
guage is conclusive in favor of such construction. 

In Section 4201, C. G. L. the same language “may 
be maintained in the name of” is used, and reading that 
section in its entirety, one cannot but conclude that it 
is intended to apply to plaintiffs only. The words, “may 
be maintained” where elsewhere used by the Legisla- 
ture, seem to have been used in the sense of proscut- 
ing or maintaining as plaintiff. Se Sections 7048 and 
7049, C. G. L. 

If injustice result from the condition of the law 
the appeal for change is to the Legislature and not 
to the Courts whose only question is to interpret it 
as they find it. 

The demurrer will be sustained. 

L. L. PARKS, Judge. 
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FIRST REPORT OF NEW JERSEY JUDICIAL 
COUNCIL 

(Synopsis by Judge Paul D. Barns of an Article 
appearing in February issue of the American Bar As- 
‘sociation Journal.) 

The Council reports that the congested condition 
of the courts has caused it to reflect first to the fun- 
damental rights of the litigants which it defines as 
follows: 

1. A prompt and efficient trial of his case. 

(a) “By prompt trial we mean the deposition of 

a commercial case within two months after is- 
sue joined. In a commercial age where busi- 
ness is largely dependent upon credit, any 
greater delay amounts to a denial of justice. 
In tort cases * * * it would be unjust to an 
injured party to withhold trial from him for 
more than four to six months after issue 
joined.” 


NOTES AND COMMENTS 


(b) “By efficient trial we mean a business-like 
and satisfactory disposition of the case once 
it is reached for trial.” 

2. At reasonable cost. 

3. Represented by competent attorneys. 

4. Before impartial, experienced and competent 

judges. 

5. With the privilege of a review of the trial 
court’s determination by an appellate tribunal com- 
posed of similar judges who will render a final de- 
cision within three to four months after the appeal is 
initiated. 


That “all judges should be precluded from the 
practice of law. It is unfair to both litigants and law- 
yers that any man should be a judge one hour of the 
day and an attorney the next.” : 


That the salaries of judges of certain Common 
Pleas Courts shall be $15,000 per annum. 
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